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FRANKLIN E. WHITE
COMMISSIONER

K, v ESTATESTATE OF N EW YORK
DEPARTMENT OF TRANSPORTATION

ALBANY. N.Y. 12232 -
Telephone: (518) 457-2411

July 31, 1986

Office of Secretary
Application and Fees Unit

'Room B-207
Interstate Commerce Commission
12th and Constitution Avenue, N.E.
Washington, DC 20423

Re:

Dear Madam:

Recording Evidence of Agreement
49 USC §11303, #0001343
dated December 28, 1983

I have enclosed the following true copies of original documents described
below, which have been certified to be complete and identical in all respects
to the original document under 49 C.F.R. 1177. 3(b), to be recorded pursuant to
Section 11303 of Title 49 of the U. S. Code. -

This document is an Agreement, a sec,ondajry document identified as
Agreement No. D001343 and dated December-28, 1983 between the New York State
Department of Transportation (NYSDOT) , the Delaware and Hudson Railway Company
(D&H) and Guilford Transportation Industries, Inc. (GTI) . , This is a_ master
agreement between the parties which takes into account the acquisition of the
D&H by GTI and includes a capital projects agreement (Exhibit A-D001343) under
which NYSDOT provides $21,000,000.00 for track work and a subsidy agreement
(Exhibit B - D000364) which provides $3,000,000.00 for current operations.

It is an assumption of several primary agreements by GTI which were
executed previously between NYSDOT ancT~t:heT5&H. Under the terms of this
secondary agreement GTI assumes the responsibility of performance of those
primary agreements and as a result thereof GTI and D&R become jointly and
severably liable that D&H will perform the duties under said primary
agreements. The heretofore referred primary agreements, fourteen (14) in
number, are referred in this secondary ̂agreement in Exhibit ̂ .C" (Agreements
D094102, D094415 and D094729) and Exhibit "F" (Agreements" D094 102, D094415,
D094729, D094144, D094801, D140368, D210090, D210148, D094578, D000226 and
D089516) all of which are incorporated herein by reference in paragraph
"SEVENTH".

The filing of this document does not constitute a waiver of any rights New
York may have under the contract or pursuant to any law.



The names and the addresses of the parties to the documents are as
follows:

Title holder to equipment:
New York State Department of Transportation
Legal Services Bureau
Building 5, Room 509
State Campus
Albany, New York 12232

Service provider and user of equipment:
Delaware and Hudson Railway Co.
5th Street
Watervliet, NY 12189

A description of the rolling stock and equipment covered by the document
follows:

As previously indicated GTI has, by this agreement specifically assumed
the obligations and agreed to be bound by the various agreements incorporated
by reference.

This includes the recognition of the acquisition and retention of title by
NYSDOT to the rolling stock and equipment which is the subject of these primary
agreements. Copies of these agreements are being filed concurrently with the
Interstate Commerce Commission and have not yet received recording index
numbers. They are Agreements:

D94144 D140368
D94578 D210148
D94801

The filing fee has been waived pursuant to 49 C.F.R. 1002.2(e)(l) because
the New York State Department of Transportation is a State governmental entity.

Please return the extra certified true copies not needed by the Commission
for recordation to:

Leona Jochnowitz or William J. Dwyer, Esqs.
Legal Services Bureau
New York State Department of Transportation
Building 5, Room 509
State Campus
Albany, New York 12232

A short summary of the document to appear in the index follows:

This is a secondary document and represents an Agreement between the
security and/or title holder, NYSDOT, the service provider, the D&H and GTI.
Under this secondary document, GTI has assumed those agreements and
incorporated them into this agreement by reference (see paragraph "SEVENTH").
GTI has specifically assumed the responsibilities for the performance promised
by the D&H in those primary agreements and as a result thereof GTI and D&H
become jointly and severably liable for D&H's performance under said primary
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agreements. GTI assumes these obligations and recognizes NYSDOT's various
equitable and legal interests in exchange for & capital projects agreement
calling for a $20,900,000.00 payment by NYSDOT and a $3,000,000.00 subsidy
agreement to maintain interim service on the D&H.

The filing of this document does not constitute a waiver of any rights
New York State may have under the Agreement or pursuant to law.

Very truly yours,

LEONA D. JOCHNOWITZ
Assistant Counsel
Legal Services Bureau

cc: Kathleen King, Esq.
Office of Secretary



3ntmrtate Commerte on
ngton, 3.C. 20423

OFFICE OF THE SECRETARY

Catherine Kuzsman
State of New York
Departnient of Transportation
Albany,NY. 12232

Dear sir:

The enclosed document(a) was recorded pursuant to the provi-

sions of Section 11303 of the Interstate Commerce Act,49 u.S.C.

11303, on g^gg at 2:53m , and ' assigned re-

recordation number (s). ].5Qi3,A,B,C &D

Sincerely yours,

Enclosure (s)

SE-30
(7/79)



STATE OF NEW YORK)
) 88,

COUNTY OF ALBANY )

-15018
WOORDATWN "0......_.. Filed 1425

AUG4 1986-* 41PM
INTERSTATE COMMERCE COMMISSION

Catherine Kuzsman being duly sworn, deposes and says: •̂

1. That your deponent is a Senior Rail Transportation Specialist with the Rail
Division of the New York State Department of Transportation.

2. That among her duties she is involved with the capital construction
projects with the Delaware and Hudson Railway Company and Guilford
Transportation Industries and its subsidiaries.

3. That as such your deponent has access to the original executed agreements
which have been entered into between the said Delaware and Hudson Railway
Company, Guilford Transportation Industries, its subsidiaries and the New York
State Department of Transportation.

4. That your deponent has read the original agreement identified as:

Agreement D001343, dated December 28, 1983
between NYSDOT, D&H and GTI

v
and hereby certifies that the attached is a true, accurate and complete copy of
the original agreement now on file in the offices of the New York State
Department of Transportation.

\̂  r̂" \\ ft'LWvt̂  T̂ v

Catherine Kuzsman

Sworn to before me
this s+ day of X?C/tf-1986.

J. DWYER
ta the State ol N. Y.

to and for /fcO C<

Expire. March 3O.
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-̂fV*&£&>~'f STATE OF NEW YORK
DEPARTMENT OF TRANSPORTATION

WILLIAM C. HENNESSY, COMMISSIONER
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AGREEMENT

AGREEMENT, made this x?<?̂ ' day of December, 1983, by and

among the people of the State of New York, acting by and through

the Commissioner of Transportation ("NYDOT"), Delaware and Hudson

Railway Company ("D&H") and Guilford Transportation Industries,

Inc. ("GTI").,

WITNESSETH:

WHEREAS, D&H has provided transportation services in the

State of New York for the benefit of its citizens and industries

for 160 years, and

WHEREAS, recent changes in the configuration of railroads in

the area have led to financial difficulties for D&H, and

WHEREAS, NYDOT has actively supported D&H through capital

investments; and

WHEREAS, restoration of D&H to viability is dependent upon

the inclusion of D&H in a larger rail system in order to preserve

D&H as an employer and a major carrier within the State of New

York providing competitive Class I rail service to New York State

industries and businesses, and,

WHEREAS, it is the desire of NYDOT that D&H become an

integral part of just such a larger, stronger rail system, and

: WHEREAS, NYDOT initiated discussions in 1981 to encourage

GTI to acquire D&H in order to preserve rail service and

competition in light of the financial problems being experienced

by D&H, and



'v> ' WHEREAS, GTI owns Maine Central Railroad Company and Boston

tine! Maine Corporation and has been authorized to acquire D&H, and

WHEREAS, GTI desires to extend its rail system by acquiring

DfcH, and

WHEREAS, GTI has made substantial progress in reducing

financial obligations and long-term indebtedness of D&H by

obtaining an agreement from the Federal government to subordinate

the Federal debt and by negotiating with lessors and other

creditors to defer certain current liabilities and has endeavored

to improve the revenues and other cash available to D&H by

contributing cash and by negotiating to obtain additional

revenues, all in order to strengthen the financial position of

D&H to encourage its long-term growth potential, and

WHEREAS, the parties hereto intend, by this Agr^ejnent, to

resolve various issues and to provide capital and operating

assistance as described herein and deemed necessary in connection

with the acquisition of D&H by GTI;

NOW, THEREFORE, the parties hereto, in consideration of the

mutual promises, conditions, terms and obligations herein set

forth and intending to be legally bound, hereby agree as follows:

1. Capital Projects. Prior_to__th_e_.acquisition of D&H by

QJ_I, NYDOT shall have entered into an agreement, in the form

attached hereto as Exhibit A, to provide approximately $21

million for the capital projects referred to in Exhibit A and

shall have secured all additional approvals necessary to

implement such agreement.



2. Operating Subsidy. Prior to the acquisition of D&H by

'GTI, NYDOT shall have entered into an agreement, in the form

attached hereto as Exhibit B, to provide up to $ 3 million to D&H

within the 9 month period following'the date on which GTI

acquires D&H in order to subsidize losses from operations in the

State of New York and shall have secured, all additional

approvals necessary to implement such agreement.

3. Maintenance. D&H represents that it has maintained

the track specified in Exhibit C attached hereto at Federal

Railroad Administration ("FRA") Class III standards. Based upon

such representation, NYDOT hereby acknowledges that such

maintenance constituted and continues to constitute an acceptable

level of maintenance for such track under the capital project

agreements between NYDOT and D&H referred to in Exhibit C. NYDOT

and D&H hereby amend such agreements to- provide that the

maintenance standards for such track from and after the date on

which GTI acquires D&H shall be FRA Class III, except where

passenger trains between Schenectady and Rouses Point are now

operating at higher speeds than permitted by FRA Class III

standards in areas where the State has invested in track, signal

and other rail improvements, at such locations the higher

standard shall apply. •'•.

4. Special Provisions. The Special Provisions attached

hereto as Exhibit D are part of this Agreement.

5. Consent to Indenture. GTI represents and warrants that

the rights of NYDOT under prior capital project agreements

between NYDOT and D&H and other rights of NYDOT in property owned



by New York State and used by D&H will not be affected' by the

Limitation Agreement among GTI, D&H and the United States

attached hereto as Exhibit E or by the Indenture referred to

therein. NYDOT acknowledges that the execution and delivery of

the Indenture referred to in the Limitation Agreement will not

constitute a default, breach or violation of any covenant under

the capital project agreements listed in Exhibit F or the

agreement attached hereto as Exhibit A and further NYDOT hereby

consents to the execution and delivery by D&H of the indenture

referred to in such Limitation Agreement. If and when requested

by D&H, NYDOT will execute and deliver to D&H an appropriate

instrument consenting to the incurrence of Qualified Senior Debt,

as defined in such Limitation Agreement and indenture.

6. Representations and Warranties..

(a) By NYDOT; represents and warrants to GTI and

D&H, as of the effective date of this Agreement and as of the

date on which GTI acquires D&H, that

(i) this Agreement is a valid

and binding obligation of

NYDOT and

(ii) NYDOT has the power and

authority, and that no
«

further power and

authority are required to

be obtained under any law

or regulation, to enter

into this Agreement and



that

to fulfill its obli-

gations hereunder.

Ob) By GTI: GTI represents and warrants to. NYDOT

(i) it has entered into an

agreement with the

Federal Government

subordinating the Federal

debt, and that

(ii) GTI has made arrangements

for the infusion into D&H

from GTI of approximately

$6.8 million to take

effect on or about the

date GTI acquires D&H.

7. Complete Agreement. This Agreement, including Exhibits

A thru F, and Appendix A, the required State contract clauses,

constitutes the entire agreement among the parties and supersedes

any prior understandings or agreements, whether written or oral.

8. Effective Date. This agreement shall take effect at

the time at which it is approved by the State Comptroller and

only if GTI acquires D&H.



IN WITNESS WHEREOF, the parties hereto have put their hands

and seals on the day and year first above written.

WITNESS

ATTEST:

ATTEST:

PEJPLE OF THE STATE OF NEW YORK

• Commissioner of Transportation

DELAWARE AND HUDSON RAILWAY COMPANY

BY.

GUILFORD TRANSPORTATION
INDUSTRIES, INC.

BY

Approved

Attorney General

Approved j,^1'

For the Comptroller
Pursuant to Section 112
State Finance Law



STATE. OF NEW YORK )
) ss. :

COUNTY OF ALBANY )

On this / -' day of December., 1983, before me personally
appeared / .• •, . , to me personally known, who,
being by me duly sworn, says that he is / ' ' . • • . . ' .- of
DELAWARE AND HUDSON RAILWAY COMPANY, that the seal affixed to the
foregoing instrument is the corporate seal of said corporation,
that said instrument was signed and sealed on behalf of said
corporation by authority of its Board of Directors and he
acknowledged that the execution of the foregoing instrument was
the free act and deed of said corporation.

Notary Public
State of New York

Yt>.

'. C '

STATE OF NEW YORK )
) ss. :

COUNTY OF ALBANY )

On this __ day of December, 1983, before me personally
appeared . • <__ , to me personally known, who,
being by me duly sworn, says that he is
Of GUILFORD TRANSPORTATION INDUSTRIES, INC., that the seal
affixed to the foregoing instrument is the corporate seal of said
corporation, that said instrument was signed and sealed on behalf
of said corporation by authority of its Board of Directors and he
acknowledged that the execution r>f the foregoing instrument was
the free act and deed of said.corporation.

Notary Public \
State of New York

. '' New y.. •

• ' • ' • ' •• ' : "' . ( .-
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THIS AGREEMENT made this day of , 1983,

by and between the People of the State of New York (hereinafter

referred to as "State") acting by and through the Commissioner

of Transportation or his authorized representative, and the

Department of Transportation (hereinafter referred to as

"Commissioner" and "Department", respectively) and Delaware and

Hudson Railway Company (hereinafter referred to as "Railroad"),

a Delaware Corporation duly author:' zed to do business in the

State of New York.

W I T N E S S E T H

WHEREAS, Section 14-d of the Transportation Law authorizes

the Commissioner to enter into contracts with any railroad

company for the purpose of maintaining and improving rail

transportation service over its lines, and

WHEREAS, Railroad has identified certain capital projects

for which it seeks state funds, and

WHEREAS, the State desires to improve rail service to

active and potential shippers along the rail lines of Railroad

and thereby protect the industries and their employees, which

are major contributors to the regional economy, and

WHEREAS, it is Railroad's desire to upgrade its physical

plant in order to achieve a profitable operation and enable it

to continue its service, and

.
T
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WHEREAS, funds have been appropriated to the Department

for the payment of the cost of the projects to be undertaken in

accordance with the provisions of Section 14-d of the

Transportation Law,

NOW, THEREFORE, the parties hereto, in consideration of

the mutual promises, conditions, terms and obligations herein

set forth, do agree and convenant as follows:

ARTICLE ONE

DEFINITIONS

"Agreement" means this document and any attachments and

amendments made to it.

"Project Costs" means those costs as defined and

contemplated in Section 2.3 for accomplishing the work set forth

the Work Schedule (Appendices 1A to ID of this Agreement).

"Project Facilities" means the facilities listed in

Appendices 1A to ID which are located on underlying Railroad

property, but does not include the underlying property, and

which have been or will be in whole or in part reconstructed,

improved or rehabilitated by or on behalf of Railroad pursuant

to the provisions of this Agreement in accordance with the work

program set forth in the Work Schedule (Appendices 1A to ID of

this Agreement).
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ARTICLE TWO

CAPITAL IMPROVEMENTS ':

Section 2.1. Description of Work

Railroad agrees to complete the work described in the Work

Schedules constituting Appendices 1A to ID of this Agreement

(hereinafter collectively referred to as the "Work Schedules")

which are attached hereto and made a part hereof in accordance

with plans and specifications to be approved by the Commissioner

and the Railroad as such plans and specifications may be

modified or amended, and within the time limits specified in

said Work Schedule or any extension thereof. Any time limits

for the accomplishment of work which are set forth in said Work

Schedule may be extended or modified by mutual agreement between

the parties and any such extension or modification shall not be

unreasonably withheld by either party. Prior to commencing any

work, Railroad shall provide the Commissioner with a project

budget and a schedule for accomplishing the work described in

the Work Schedules. No work to be financed by the State may

begin without written approval from the Commissioner, which

approval shall not be unreasonably withheld.

Section 2.2. Maintenance

Railroad agrees to maintain at its own expense the Project

Facilities in good order and repair in accordance with standards

of maintenance as specified in the Maintenance Schedule
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(Appendix 2). Railroad will report to State annually by

March 31f the amount of maintenance work accomplished upon the

Project Facilities during the preceding year to comply with the

requirements of Appendix 2.

Section 2.3. Reimbursement

State certifies that it has monies available and will

reimburse Railroad for one hundred percent (100%) of the Project

Costs, up to a maximum of TWENTY MILLION NINE HUNDRED THOUSAND

DOLLARS ($20,900,000) which Railroad incurs for work performed

as described in the Work Schedule (Appendices 1A to ID).

Said costs shall include the cost of preliminary and

construction engineering and applicable sales and use taxes as

well as all other costs incurred by Railroad under this

Agreement for work performed under Appendices 1A to ID, for

which reimbursement is made under 23 CFR Part 140 Subpart-I, as

currently promulgated. By reference to said 23 CFR Part 140

Subpart-I, as currently promulagted, the provisions thereof are

deemed to be included herein and are binding upon the parties to

the same extent as if 23 CFR Part 140 Subpart-I as currently

promulgated, had been set forth in full, provided, however, that

(i) State shall not be obligated to pay nor shall Railroad claim

reimbursement for the use of equipment acquired by Railroad in

whole or in part with funds provided by State under this or any

other agreement with the State; and (ii) rental charges for

Railroad-owned equipment shall not be eligible for reimbursement
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hereunder when State-financed equipment acceptable to Railroad

is made available without cost to Railroad for the work to be

accomplished at the time and place required.

Railroad shall submit on a monthly basis to State fair and

reasonable charges for the cost of the work performed and

equipment and facilities provided by Railroad, as evidenced by

detailed invoices acceptable to Commissioner. State shall

reimburse Railroad in the amount of the approved Project Costs

so submitted and verified within thirty (30) days of submission

by Railroad. All costs so submitted by Railroad shall be

subject to approval by Commissioner and audit by the State

Comptroller. Upon the satisfactory completion of all work set

forth in the Work Schedules, a' final statement of Project Costs

shall be submitted to the State within 180 days. The final

reimbursement payment to Railroad shall be made within 30 days

from the submission of the final statement, or completion of the

work, whichever is later, subject to final audit.

Section 2.4 Title to Materials

Materials incorporated in the construction of the Project

Facilities and paid for by the State as part of the Project Costs

shall be the property of the State and ownership thereof shall be

vested in the State for their useful life. For the purpose of

this Agreement, the useful life of these materials shall be as set

forth in Appendix 3. At the end of the useful life of said

materials title shall be vested in Railroad automatically
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without the need of any execution and delivery of deeds, bills

of sale or other title documents.

Section 2.5. Disposition of Facilities

(a) Railroad shall retain sole and exclusive right to

transfer or sell the Project Facilities upon prior approval of

the Commissioner rendered within 90 days of receipt of notice

from Railroad of its intent to sell, which approval shall not be

unreasonably withheld, provided that the purchaser or acquiring

party agrees to assume all of Railroad's covenants and

obligations hereunder, at which time the Agreement with Railroad

will be terminated.

(b) In the event that said purchaser or acquiring party

does not agree to assume all of the Railroad's covenants and

obligations hereunder, Railroad shall reimburse State in

accordance with Appendix 3 of this Agreement, at which time this

Agreement will be terminated.

Section 2.6. Manner of Performing Work

The work specified in the Work Schedules may be performed

by the employment of the forces and the use of the equipment of

Railroad or by approved contract, provided, however, that State

may not, without Railroad's approval, perform any such work with

its own forces and further provided that no agent or contractor

of the state may perform any part of such work without providing

for insurance coverage satisfactory to railroad.
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Se'ction 2.7. Inspection

During the term of this Agreement, the Commissioner shall

have the right to enter upon the premises of Railroad for the

purposes of inspecting and examining the condition of the

Project Facilities and any activities conducted pursuant to this

Agreement. Such right shall be exercised only at reasonable

times and upon prior notice to Railroad.

Section 2.8. Use of Project Facilities

Railroad shall use the Project Facilities in compliance

with all applicable Federal, State and local laws, ordinances

and regulations in any way relating to the possession, use or

maintenance thereof.

ARTICLE THREE

GENERAL PROVISIONS

Section 3.1. Force Majeure

The obligations of the parties hereunder shall be subject '

to force majeure (which shall include strikes, riots, floods,

accidents, acts of God, fire, lockouts, epidemics,

insurrections, acts of public enemies, and other causes or

circumstances beyond the control of the party claiming such

force majeure as an excuse for nonperformance), but only as long

as, and to the extent that such force majeure shall prevent

performance of such obligations, except that no party shall be
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required to settle any strike/ lockout or industrial disturbance

by acceding to the demands of the opposition.

Section 3.2. Successors and Assigns

All the covenants and obligations of the parties hereunder

shall bind their successors and assigns.

Section 3.3. Interpretation

The Article and Section headings utilized in this

Agreement are for convenience only and shall not affect the

construction hereof. This Agreement shall be construed in

accordance with and governed by the laws of the State of New

York. All appendices attached hereto are integral parts of this

Agreement and the provisions set forth in the appendices shall

bind the parties hereto to the same extent as if such provisions

had been set forth in their entirety in the main body of this

Agreement. Nothing expressed or implied herein shall give or be

construed to give to any person, firm or corporation other than

State or Railroad any legal or equitable right, remedy or claim

under or in respect to this Agreement. Neither this Agreement

nor any of the terms hereof may be terminated, amended,

supplemented, waived or modified orally, except by an instrument

in writing signed by the Commissioner and Railroad unless a

provision hereof expressly permits either of said parties to

effect termination, amendment, supplementation, waiver or
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modification, in which event such action shall be taken in

accordance with the terms of such provision.

Section 3.4. Notices

Any request, demand, authorization, direction, notice,

consent, waiver, or other document provided for or permitted by

this Agreement to be made upon, given or furnished to, or filed

with one party by the other party, shall be in writing and shall

be delivered by hand or by certified mail of the United States,

postage prepaid, if to Commissioner, in an envelope addressed as

follows:

Commissioner of Transportation
State of New York
Department of Transportation
1220 Washington Avenue
State Campus
Albany, New York 12232

and if to Railroad, in an envelope addressed to the attention

of:

President
Delaware and Hudson Railway Company
40 Beaver Street
Albany, New York 12207

Each party may change the address at which it shall receive

notification hereunder by notifying the other of such change.

Section 3.5. Counterparts

This Agreement may be executed in any number of

counterparts, each of which shall be an original.
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Section 3.6. Relationship of Parties

The relationship of the Railroad to the State is that of

an independent contractor, and said Railroad, in accordance with

its status as such contractor, convenants and agrees that it

will conduct itself consistent with such status; that it will

neither hold itself out as nor claim to be an officer or

employee of the State by reason hereof, and that it will not, by
t

reason hereof, make any claim, demand or application to or for

any right or privilege applicable to any officer or employee of

the State, including but not limited to worker's compensation

coverage, unemployment insurance benefits, social security

coverage, or retirement membership or credit.

Section 3.7. Records and Documents

Railroad shall maintain books, records and supporting

documents in connection with the work to be accomplished

pursuant to this Agreement. For a period of three (3) years

from the date of submission of the final bill by Railroad, all

books, records, bills, vouchers, payrolls, invoices and other

documents of every type and description pertaining to the work

under this Agreement shall be available to the Commissioner or:

the State Comptroller, or their authorized representatives, for

inspection and audit during normal working hours at Railroad

headquarters where such documents are kept. Railroad's records

shall include payrolls and time records, material consumption

reports, business expense statements, paid invoices and
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contracts evidencing in detail the nature of the charge for

which reimbursement has .been sought.

Section 3.8. Indemnification

(a) Railroad agrees to indemnify and save harmless State

and its employees from any and all liability for injury to or

death of any person or persons and for loss of, damage to, or

destruction of any property or equipment which arises from

activities conducted by or on behalf of Railroad pursuant to

this Agreement, except when attributable to the fault or

negligence of the State or its agents, employees, or

contractors, other than Railroad.

(b) State, at its sole cost and expense shall defend any

suit, action or proceeding instituted against Railroad and shall

indemnify and hold harmless Railroad, its directors, officers

and employees from and against any d -.mages, liabilities, costs

and expenses (including reasonable professional fees and

expenses) arising from any such suit, action or proceeding

insofar as such suit, action or proceeding is based upon alleged

acts or omissions of the State, its officers, employees or

agents in connection with the Project, provided that the limit

of State's liability under this Agreement for alleged acts or

omissions of its agents or contractors other than Railroad shall

be the amount of the liability insurance obtained by such agent

or contractor available to meet such liability.
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(c) In case suit shall at any time be brought against

State asserting a liability against which Railroad agrees in

paragraph (a) hereof to indemnify and save harmless State,

Railroad shall, at its own cost and expense and without any cost

or expense whatever to State defend such suit and indemnify and

save harmless State against all costs and expenses thereof

(including reasonable professional fees and expenses) and

promptly pay or cause to be paid any final judgment recovered

against State; provided, however, that State shall promptly upon

the bringing of any such suit against it give notice to Railroad

and thereafter provide all such information as may from time to

time be requested. State shall furnish to Railroad all such

information relating to claims made for injuries, deaths,

losses, damage, or destruction of the type covered by this

section as Railroad may from time to time request.

Section 3.9. Approval of Contracts; Service Contracts and

Rental of Equipment and Material Acquisitions.

Upon approval by the State to subcontract a portion of

work, Railroad shall invite bids from contractors. Railroad

will also invite bids from vendors for open-market purchases.

Said bids shall be solicited in accordance with approved State

procedures. Railroad will forward to State all bids for State's

review and approval of the recommended vendor. Approval will be

forwarded to Railroad's Purchasing Department within a reason-

able time indicating the Commissioner's approval and authorized



to enter into a contract or purchase order agreement. When

Commissioner's written approval is received, Railroad will

prepare the contract or purchase order, whereupon Railroad will

furnish to State six (6) copies of the contract or purchase

order for review and approval. Two (2) copies of said contract

or purchase order approved by Commissioner and State Comptroller

will be returned to the Railroad within a reasonable time with

Commissioner's authorization to commence work as outlined in the

contract.

Section 3.10. Effective Date of Agreement

This Agreement shall take effect at the time at which it

is approved by the State Comptroller and only if GTI acquires

D&H.

Section 3.11. Term of this Agreement

The term of this Agreement shall.be thirty (30) years

commencing with the effective date hereof, unless previously

terminated in accordance with Section 2.5, Disposition of

Facilities or Section 3.12, Termination Clause.

Section 3.12. Termination Clause

State reserves the right to terminate or suspend this

Agreement, for the State's convenience. Such right of

termination or suspension shall be exercised at the discretion

of Commissioner by delivery of written notice thereof to

Railroad and such termination or suspension shall thereupon take
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^
effect immediately. However, nothing in this Agreement or in

this Section shall relieve State of its obligation to reimburse

Railroad for costs and expenses which Railroad has in good faith

incurred or committed itself to under the terms or for the

purposes of this Agreement prior to such termination or

suspension.

Section 3.13. Non-Waiver

No covenant or condition of this Agreement can be waived

except by the written consent of Commissioner and the Railroad.

Forbearance or indulgence by State in any regard whatsoever

shall not constitute a waiver of the covenant or condition to be

performed by Railroad, and until complete performance by

Railroad of such covenant or condition, State shall be entitled

to invoke any remedy available to it under this Agreement

despite said forbearance or indulgence.

Section 3.14. Severability

If any part of this Agreement is determined to be invalid,

illegal or unenforceable, such determination shall not affect

the validity, legality or enforceability of any other part of

this Agreement and the remaining parts of this Agreement shall

be enforced as if such invalid, illegal or unenforceable part

were not contained herein. The foregoing shall not relieve the

State of its obligation to reimburse Railroad for expenses

incurred in furtherance of the Agreement.
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Section 3.15. Documents Forming Agreement

This Agreement shall consist of this document and the

following attachments:

Appendix 1 - Work schedules
1A - Rehabilitation - Susquehanna

Division
IB - East Binghamton Locomotive Repair

Facility
1C - SK Yard - Buffalo (JX Portion)
ID - North-end Main Line - Fort Edward

to Port Kent
Appendix 2 - Maintenance Schedule
Appendix 3 - Useful Life Schedule
Appendix A - New York State Required Contract

Provisions

With respect to Sections IIIA and IIIB of Appendix A,

State and Railroad understand and agree that the hours of labor

of Railroad's employees are'governed exclusively by the Federal

Hours of Service Act, 34 Stat. 1415 (1907), as amended, and that

the prevailing rate of wages for Railroad's employees shall be

that rate determined by Railroad. Railroad and State further

understand and agree that if Railroad subcontracts with a third

party not engaged in interstate commerce to perform an

obligation of this Agreement, the above sections will apply to

the subcontractor. These understandings are essential to this

Agreement, and any subsequent legislation, judicial or

administrative decisions, or opinions of the State Attorney

General inconsistent with these understandings shall relieve

both parties .of their obligations hereunder until a mutually

acceptable substitute understanding is reached.
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DELAWARE AND HUDSON RAILWAY COMPANY PEOPLE OF THE STATE OF NEW YORK

BY : BY - A'.

Title

Approved

Attorney General

Approved

For the Comptroller
Pursuant to Section 112
State Finance Law



WORK SCHEDULE*

Appendix 1A

REHABILITATION - SUSQUEHANNA DIVISION
Between East Binghamton and DE Cabin to

be Completed by December 31, 1986

Description:

ELEMENT I

ELEMENT II

IIA

ELEMENT III

ELEMENT IV

ELEMENT V

ELEMENT VI

ELEMENT VII

ELEMENT VIII

ELEMENT IX

ELEMENT X

ELEMENT XI

ELEMENT XII

INSTALL 99700 TIES

INSTALL 50.70 MILES OF 112/132CWR
Rail to be purchased

SURFACING

REHAB

INSTALL

INSTALL

REHAB

REHAB

REHAB

170.00 TRACK MILES

13 INTERLOCKINGS

1086 FIELD WELDS

240 BONDED INS. JOINTS

30 MAIN LINE TURNOUTS

9 GRADE CROSSINGS

VARIOUS BRIDGES AND CULVERTS

Rehabilitation Susquehanna River
Bridge 1190.17

EQUIPMENT RENTAL

SUPERVISION AND ADMINISTRATION

GRAND TOTAL

Subtotal

3,489,500

4,466,924
1,186,000

1,086,300

650,000

325,800

204,000

990,000

90,000

100,000

2,055-, 000

200,000

425,566

15,269,090

*Work limits and detail to be furnished as contained in the plans and
specifications referred to in Section 2.1.



WORK SCHEDULE

Appendix IB

Design, engineer and construct a
diesel locomotive repair facility at
East Binghamton, New York $3,000,000*

The following constitutes a list of the major items to
be included.

1. Property acquisition

2. Design and Planning

3. Grading, Ditching and Utilities

4. Shop - Structural

5. Shop - Electrical

6. Shop - Plumbing

7. Shop - HVAC

8. Shop - Equipment

9. Environmental Facility

10. Track

11. Auxiliary Facilities

12. Construction Engineering

Above facility to be completed December 31, 1986.

*It is contemplated that" the completion of the facility will
include some Railroad participation in funding. Approval by the
Commissioner of the plans and specifications will be contingent
on the plans and specifications submitted by Railroad containing
provisions to the effect that the completion of the facility will
be made with the state's participation being limited to
$3,000,000.



WORK SCHEDULE

Appendix 1C

Perform various elements of construction and rehabilition work at
SK Yard in Buffalo, New York (JX Yard Portion)

1. Renew steel in 18 turnouts $360,000

2. Retire 6 unused turnouts and realign
leads west end of yard and surface 50,000

3. Relay track 41 with relayer rail 65,000

4. Install drainage ditches 75,000

5. Install air compressor 25,000

6. Supervision and Administration 25,000

TOTAL $600,000

Above work to be completed by December 31, 1985 and not to be
commenced prior to May 31, 1984 unless otherwise notified by the
Commissioner.

In the event both parties agree that use by Railroad of
Bison Yard in place of SK Yar̂ . would be more feasible and
in fact is accomplished, the funds herein allocated may be
applied to items at Bison Yard.



WORK SCHEDULE

Appendix ID

North End Main Line
Fort Edward to Port Kent

Rehabilitate Track

1. Install 26,600 ties between
Interlockings SR and SJ $ 931,000

ll<f — ft O

2. Install 15,400 ties between
Interlockings HM and SC 539,000

rf - 7f
3. Surface and line track between

Interlockings SR-SJ - 44 miles 281,160
tt<,~ f*c

4. Surface and line tracks b- tween
Interlockings HM-SC - 25 miles 159,750

rr - 7f
5. Supervision and Administration 120,000

TOTAL $2,030,910

Work to be completed by December 31, 1986.

Work limits and detail to be furnished as contained in the plans and
specifications referred to in Section 2.1.



Appendix 2

Maintenance Schedule

Railroad agrees to maintain project facilities as described in
Appendices 1A through ID (a) for a period of 8 years from date of
this agreement to comply with a standard equal to that for ERA Class
III trackage and (b) for the remaining 22 years of the term of this
agreement, it agrees to maintain such facilities commensurate with
facility usage. Optimum operating speeds shall be established by
Railroad.

With respect to the facilities described in Appendix 1C,
Railroad agrees to maintain them to Class I standards, and with
respect to the facility described in Appendix IB, Railroad agrees to
maintain it to generally accepted industry standards.



Appendix 3

Useful Life Schedule

Fully depreciated life of project costs for (a) materials
installed and (b) labor applied under this contract, will be
considered as follows:

Rail

Ties

Switch Timber

Bridge Repair

Building

10 years

30 years

15 years

30 years

15 years

In the event that this Agreement is terminated by Railroad for
any reason, Railroad will reimburse the State a monetary amount
equivalent to the depreciated value of the Project Costs including
the cost of ties, spikes, plates, anchors, switch ties and bridge
ties, whereupon State shall transfer to the Railroad free and clear
of all taxes its ownership of all materials used for the purpose of
accomplishing the work set forth in the Work Schedules (Appendices
1A to 10). This monetary amount sMll be determined by use of
straight line depreciation method, using the above specified useful
life periods for project facilities. For the purpose of such
determination, depreciation shall begin at the date of the letter
authorizing construction to commence with respect to each project
specified in Appendices 1A through ID respectively.



, ,. APPENDIX A

• '1 iiv' parties 10 il'ic attached cantract furiher agree 10 be bound by the following, which are hereby made a pan of said
cont rac t :

I. This contract may noi be assigned by the contractor or its right, title or interest therein assigned, transferred, conveyed.
suWei or disposed of without the previous consent, in writing, of the State.

II I Ins con t rac t shall be deemed executor) only to the extent of money available to the State lor the performance of the terms
IK.TI.-UI and no l i a b i l i t y on account thereof shall be incurred by the State of New York bevond moneys available for the purpose
i l ie reo l .

HI. I lie coi i i raciot specifically agrees, a.s required by Labor Law. Section* 220 and 220-d, us amended, that:

(at no laborer, workman or mecnanic, in itie employ of the conmctor. subconii ac'.or or other person doing or contracting
to do the whole or any pan of the work contemplated by the vOnirac1. >hal! be permitted or required to work more than
eight hours in any one calendar dav or more iliaii five days in an\ one *cek. i-wcpt in the emeigencies set t'ortii in the
Labor Law.

(b) the wages paid for a legal da \ ' s work shall be not less t l ian the prevailing rate of wages as delined by law.

(c) the m i n i m u m hotirlv rate of wages to be paid shall not be less t han tha i stated in the specifications, and any reUeter-
mutat ion of the prevailing ra te of wages al ter ;he contract is approved shall be deemed to be incorporated herein b>
reference a.s of the e f f ec t ive date ol redeiermmation and ;,hall lorm a pan o! ihex; .cntraci documents.

I ) The Labor Law provides t h a t the contract ni;<\ be lorfeited and no i^im paid for anj v.ork done thereunder on a second
convict ion lor w i l l i u l l ; paying li-ss than •-

(a) the stipulated wage scale as prond'.-d In Labor Law, Section 220, subdivision 3, as amended, or

(b) less t h a n t l i r s t ipula ted min imum hour ly v.age ^c.ile z:> piovidcc :n Labor Law, Section 220-d, as amended.

IV. The contractor specifically agrees, at required by the provision;, of the Labor Law, Sei-iion 220-e as amended that --

(a) In hiring of employees lor the performance of work under this contract or any subcontract hetcuuJer. or lor :ne
manufac ture , sale or d i s t r ibu t ion of material*, equipment oi supplie.-. hercunder, no contractor, subcontractor nor any
person act ing on behalf of such comractoi 01 .<ubcontiucior, -hall by reason of race, creed, color, sex or national
origin discriminate against am citizen of the Staiv af New Vorl; who i» qualif ied und available to perform the work to
\\hicli the employment relates.

(b) No contractor , subcontractor, nor anv person on ii is hehall shall in any manner, discriminate against or intimidate
any employee hired for the performance of work under rh i s contract on ac».;>nn' m ra.;e. creed, color, sex or national
origin.

(c) There may be deducted from the amount payable to the contractor h\ the Sia'C .-oder this contract u penaltv of five
dollars lor each person lor each calendar da> Jurir.K which such prison -va.- Ji:.cr;urr.;i;-d against or iniimiitated in
violation of the provision of ihe contract sr.d

(d) this contract ma^ be cancelled or terminated by ;he S'aie or m u n i c i n a i i i v sue all money., due or to become due
hcrcundcT ma\ be lor le i ted for a second or any subsequent v io l a t i on oT ihc icur* or concisions of th i s section of the
contract , and

(e) the aforesaid provisions of t h i s section covering cvcr\ comrr.ct lor or on beliull of ihe state or municipality for the
manufac tu re , sale or d i s t r ibu t ion of materials equipment or supplies -.hal! be hrnr.od to operations performed wi th in
l i te t e r r i to r ia l l imi ts ol the State of New York .

V. Dur ing the performance ol th i s cont rac t , the con t rac to r agrees as follows:

(a) The contractor wil l noi discriminate niiainsi am emplovec or applicant lor employment because (>r race, creed, color.
se\, nat ional oiigin, age. d isahi l i iv 01 111:11 Hal s ta ins .

(b) If directed to do so b\ the C'omini'.sioncr of Human Righ ts , the comractoi w i l l -icud to each labor ut\ion or represen-
t a t i v e ol wo ike r s wii h wh ich the coii iractoi has or is hound In .1 collective bargaining or other agreement or undeman-
ding. a notice, to be piovidcd by ihe State Commissioner ol Human Rights , advising su^h lahoi union or icpresen-
la i iv t - ol the contractors agreement under clauses (a) t h r o u g h (g) (he ie ina l t e r called "non-discrimination clauses"). If
ihe contractor was directed 10 do so by the contracting ayency as part of die bid or negotiation ot :his contract, ihe
contractor shall request such labor union or representative to furnish a written s:atcment that such labor union or
representative will not discriminate because of race, creed, color, sex, national criein. .ip<». disability or marital status,
and tha t such lalx« union 01 leprescmatr.c \ \ i l l loop'-raic, v. i ihin the l imit- , ol its Ic-jui! and coiutaciual autlioni) , in ihe
implementation ol the policy and provisions of these non-discrimination ^iausci and that it con^en'A and agrees that
recrui tment . employment and the terms and condition* or employment under this contract «!w!l ho in accordance wiih
the purposes and provisions of these noii-distriminatinn clauses. If such labor un'oi! or rer-i^s-'ni-itive-fails or refuses
10 comply wiih such a lequest tha t it furnish sue!) a sialer.iem. the contrytor sl.n!! prompih n o i i i v the S;ai-r Commis-
sionei of Human Riglus of such fai lure or icfusai.
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<c) If directed 10 do so by ihe Commissioner of Human Rights, the Contractor will post and keep posted in conspicuous
places, available to employees and applicants for employment, notices to be provided by the State Commissioner of
Human Rights setting forth the substance of the provisions of clauses (a) and (b) and such provisions of the State's
laws against discrimination as the Stale Commissioner of Human Rights shall determine.

(U) The contractor will stale, in all solicitations or advertisements for employees placed by or on behalf of the contractor,
tha i all qualified applicants will be afforded equal employment opportunities without discrimination because of race,
creed, color, sex. national origin, age, disability or marital status.

U-) The com met or will comply with the provisions of Sections 290—299 of the Executive Law and with the Civil Rights
Law, will furnish all in format ion and reports deemed necessary by the State Commissioner of Human Rights under
these non-discrimination clauses and such sections of the Executive Law, and will permit access to the contractor's
hooks, records and accounts by the State Commissioner for the purposes of investigation to ascertain compliance with
these non-discrimination clauses and such .sections of the Executive Law and Civil Rights Law.

(0 This contract ma> be forthwith canceled, terminated or suspended, in whole or in pan, by the contracting agency upon
the basis of a finding made by the State Commissioner of Human Rights that the contractor has not complied with
these non-discrimination clauses, and the contractor may be declared ineligible for future contracts made by or on
behalf of the State or a pulbic authority or agency ol the State, un t i l the contractor satisfies the State Commissioner of
Human Rights tha t the contractor has established and is carrying out a program in conformity with the provisions of
these non discrimination clauses. Such finding shall be made by the State Commissioner of Human Rights al ter con-
ciliation efforts by the Commissioner have failed to achieve compliance with these non-discrimination clauses and after
a verilieU complaint has been filed wi ih the Commissioner, notice thereof has been given to the contractor and an op-
por tun i ty has been afforded the contractor to be heard publicly in accordance with the Executive Law. Such sanctions
may be imposed and remedies invoked independently of or in addition to sanctions and remedies otherwise provided
by law.

(g) The contractor will include the provisions of clauses (a) through (f) in every subcontract or purchase order in such a
manner that such provisions will be binding upon each subcontractor or vendor as to operations to be perlormed
wi th in the State of New York. The contractor will take such action in enforcing such provisions of such subcontract or
purchase order as the State Commissioner of Human Rights or the contracting agency may direct, including sanctions
or remedies for non-compliance. If the contractor becomes involved in or is threatened with litigation with the subcon-
t rac to r or vendor as a result of such direction by the State Commissioner of Human Rights or the contracting agency,
the contractor shall promptly so not i fy the At to rney General, requesting the Attorney General to intervene and protect
I he interests of (he State of New York.

VI. (a) Uy submission of this bid, each biddct and cacti person signing on behalf of any bidder certifies, and in the case of u
joint bid each party thereto certifies as to its own organization, under penalty of perjury, that to ihe best of his
knowledge and belief:

1) The prices in this bid have been arrived at independently without collusion, consultation, communication or agree-
ment, for the purpose of restricting competition, as to any matter relating to such prices wiih any other bidder or with
any competitor;

2) Unless otherwise required by law, the priccb which have been quoted in this bid have not been knowingly disclosed by
the bidder and will not knowingly be disclosed b\ the bidder prior to opening, directly or indirectly, to any other bidder
or to any competitor;

3) No aucnipt has been made or wil l he made h\ the hiJJcr to induce any other person, partnership or corporation to sub-
nut 01 not to submit a bid for the purpose >>i rc-inet ing competition.

(b) A bid shall not be considered lor award nor Out l .rn award be made where (a) (I) (2) and (3) above have not been com-
plied wi th provided, however, tha t if in un> ij-c the bidder cannot make the foregoing certification, the bidder shall so
state and shall furnish wi th the bid a signed -UUMIU-MI which sets for th in detail the reasons therefore. Where (a) (I) (2)
and (3) above have not been complied w i t h , the hid shall not be considered for award nor shall any award be made
unless the head of the purchasing nun ol i l i t si.uc, i ublic dcpjrinu'ni or agency to which Ihe bid is made, ot his
tlestgnec, determined that such ilisclosuic w. i s n.n made for ihe purpose of restricting competition.

The fact that a bidder (a) has published puce l i s t s , rales, or t a r i f f s covering items being procured, (b) has informed
prospective customers of proposal or pending publication of new or revised price lists for such items, or (c) has sold
the same items to other customers at the same piiv.cs being bid, docs not constitute, without more, a disclosure within
ihe meaning of paragraph VI (a).

VI I . The agreement shall be void and of no force and el feet unless the contractor shall provide coverage for the benefit of, and
keep covered during the life of this agreement, such employees as are required to be covered by the provisions of the Worker's Com-
pensation Law.



THIS AGREEMENT made this day of , 1983, by and

en the People of die Stiiue o[ New York (liereiiuifr.er referred to as

"State" or "Subsidiser") acting by and through the Commissioner of

Transportation or hie authorized representative, and the Depnrtroent of

Transportation (hereinafter referred to as "Commissioner" and

"Department", respectively) and Delaware and Hudson Railway Company

(hereinafter referred to as "Railroad"), a Delaware Corporation duly

authorized to do business in the State of New York.

W I T N E S S E T H

WHEREAS, Section lA-d of the Transportation Law authorizes the

Commissioner to enter into contracts with any railroad company for the

purpose of maintaining and improving rail transportation service over its

lines, and

WHEREAS, the State desires to maintain rail services to active and

potential shippers along the rail lines of Railroad and thereby protect

the industries and their employees, which are major contributors to the
•

regional economy, and to maintain competitive mainline rail service

through New York. State, and

WHERKAS, the Railroad has requested a subsidy to nssist in

continuing such rail service, and



WHEREAS, the State has agreed to provide a subsidy based on the

Railroad's request and on the State's desire to preserve vital rail

frcijiht service

NOW. TIIKKKFUKK, ( lie jjarUi.-K tlo lie ruby mutually ugrco thut Kwilruud

shall perform rail freight services and shall be compensated by the

Subsidizer therefor as follows:

ARTICLE ONE

DEFINITIONS

Section 1.01. Definitions. The following words and phrases shall have

the following meanings ascribed to them unless the context cle.nrly

determines otherwise:

"Costs of providing service" shall mean and include all costs of

providing service ab are defined and included in Attachment 2 as

reimbursable to the Railroad.

"Maintenance" means the normal and regular work required to keep a

mil faciHty in the condition necessary to continuously perform the
•

level of rail freight service required by this Agreement.
•

"Rail facility nncl rail facilitie -" coJlcctively mean the track,

britljiefc, signals, switches , structures and related railroad

transportation property located on the one or more rail segments over



wh1H> rnil freight service is to be provided pursuant to this Agreement

.TB Identified in Attachment 1 hereof.

"Rail Freight service" means that service to be provided by Railroad

pursuant to this Agreement as more fully described in Attachment 1.

ARTICLE TWO

OPERATING PLAN

Section 2.01. Provision of Service. Railroad shall provide rail freight

service to customers located in New York State and provide competitive

rail service through New York State over the rail facilities shown by the

system map identified as Attachment 1 for the term of. this Agreement.

Sect I oil ?. .02. Force Mnjoure; KXCUPC. The obliR;ilions of the p.-irtics

hcreundcr shflll be subject to force majeure (which shall include

ntrikefi, riots, floods, accidents, acts of God, and other muses or

circumstances beyond the control of the party claiming such force majcure

ns nn excuse for non-performance), but only as long as, and to the extent

thnt, such force majeure shall prevent performance of such obligations.

The for«noing shall not relieve the Subsidizcr of its obligation to

reimburse Railroad for expenses incurred in good faith in furtherance of

this Agreement.



ARTICLE THREE

MANAGEMENT AND CONTROL

Section 3.01. Control. Subject to exceptions specifically noted in this

Aj1, rcfiiiiMif , K.vJ'l ro;nl sli.i.ll h;ivc exclusive control in the management uud

operation of the rail freight service, including the dispatching of

trains, assignment of available cars, assignment of crews, and assignment

and substitution of power, provided, however, that the Subsidizer shall

be notified of and shall have the right to approve any substitution or

assignment which reuults in, or could result in major increased operating

costs, which approval will not be unreasonably withheld.

Section 3.02. Operating Rules and Regulations. Railroad shall have

exclusive authority to promulgate and adopt rules and regulations for the

operation of the rail freight service consistent with any applicable

State or Federal Law. -

ARTICLE FOUR

MAINTENANCE

Section 6 .01 . Responsibility. Railroad shall be responsible for
*

providing all maintenance on owned rail facilities and shall maintain

tiuclt facilities to comply with the Federal Railroad Administration (FRA)

track safety standards applicable; to the authorized operating speeds on

those rail lines described in Attachment 1 hereof and owned by Railroad,

provided th.'it nothing contained herein shnll prevent Railroad from



r ' upp lying restrictions on the rail lines described, as the circumstances

tnny from time to time require.

Section 4.02. Safety Waivers. Railroad shall be responsible for

ret|urs;cinj', safety wn:ivors, or transfers of such waivers, if FKA Claws 1

standards are not met.

ARTICLE FIVE

LIABILITY

5.01 . Railroad's Liability. When any loss, damage, destruction,

injury or death occurs as a result of the management, control, use or

operation by Railroad of rail freight service described in this Agreement

and che rail facilities appertaining thereto, Railroad hereby agrees to

indemnify and hold harmless the State from any such loss or liability,
i

including all related cocts and counsel fees, arising after the date of

Agreement.

Section 5.02. Insurance. Railroad shall procure and continue in effect

personal injury and property damage liability insurance with coverage of

nt least 10 million dollars. State shall not be liable for «nd will not

participate in any way in the administration or payment of loss or damage

t-. 1 a imu. For purposes of this Section 502, Railroad's exiuiiug policy,

wh:ich provides coverage in excess of such amount, is acceptable to Sr.'ttr.

Hail road will provide-' State with a certificate of insurance showing that

coverage is in effect.



ARTICLE SIX

COMPENSATION

Section 6.01. Compensation. As estimated in Attachment #2, Railroad

shall rircolve n local freight service subsidy payment equal Co total

costs, less Railroad's revenues (in accordance with 1982 ICC accounting

standards) which arc each attributable to the rail facilities over which

rail freight service is provided hereunder and applicable to traffic with

.origins or terminations in New York State and to traffic moved through

New York State. In the computation of the total costs as above

tk'.seribcd, no recognition shall be given for the depreciation costs

attributable to capital investments nii> le by the State nor for costs

reimbursable umlci" other ongoing contracts with the State in the'form

of capital projects.

j>cction 6.02. Payment Schedule. Monthly operating subsidy payments

shall be paid on the bo tit; of the estimated loss per carload detailed in

Attachment 2 for each revenue carload with origins or terminations in

New York Stnte and for each revenue carload which is moved through New

York State by the Railroad. Payments shall be made to the Railroad on

the 15th day of each month beginning in January, 1984 and shall equal
»

the estimated loss per carload for the system multiplied by the

UKlJmated number of revenue carloads originated in, terminated in and/or

moved through New York State by the Railroad. By the 10th day of each

month, the Railroad shall submit a report on the actual number of revenue

carloads qualifying for subsidy during the previous month. Subsequent

subsidy payments will be adjusted upward or downward based upon the

difference between the actual and estimated subsidy carloads qualified

by the terms of chit; Agreement. State also reserves the right to adjust the



S per carload paid based upon the reports submitted pursuant to

Section 7.02 of this Agreement. Subsidy payments made under this

Agreement shall not exceed 3 million dollars. A final settlement will be

made upon completion of audit at the end of the term of this Agreement

b.'iM-d on ,-ictii.-il rcvt'iiues, costs .'incl c;irloadingK.

ARTICLE SEVEN

ACCOUNTING REPORTS

Section 7.UI. Record Keeping. Railroad will keep accounting records in

.ICCM.I tUuice with the 1<JK2 laturutatc Commerce Couunibbiou Standards and any

additional records deemed necessary by the State.

Section 7.02. Report Schedule. Monthly reports of system revenues and

cojjts of providing service, along with number of revenue carloads '
i

shipped, received, or moved on the Railroad's system will be issued to

the State within twenty (20) days after each month of continuous

operation under this Agreement. A final report will be issued to the

Ev.ile within thirty (30) dnys following the end of the subsidy period

covered by this Agreement.

Section 7.03. Audit and Inspection. Upon reasonable notice, Railroad

will aJJow the auditors of the Subsidizer or of any governmental agency

having .jurisdiction over Railroad, to audit all the records of Railroad

that were used to determine the revenues and costs related to the roil

continuation nuhfiidy. All such records will be kept for n period of four



years after the issuance of the final report -for the related year and any

Kucii records that are the subject of an auditing dispute shall be kept

fur the term of th.it dispute.

ARTICLE EIGHT

CONTRACT TERM. RENEWAL

AND

RENEGOTIATION

Section 8.01. Term. This Agreement shall be in effect for six (6)

months from Che effective date hereof as determined by Section 13.01

below, subject to the termination provisions of Article Nine hereof.

ARTICLE NINE

TERMINATION AND CANCELLATION

Section 9.01. Termination Clause. The State or Railroad shall have the

right to terminate or suspend this Agreement. Such right of termination

or suspension r.hall be exercised at the discretion of th,e Commissioner or

of the President of the Railroad by delivery of written notices thereof

to cither party, and such termination or suspension bhall thereupon take

el feet immediately. However, nothing in this Agreement or in this

Section 9.01 shall relieve the State of its obligation to p*y a subsidy

jmount to t.hc Railroad lor costs and expenses incurred or committed in



good f.iich under Che terms of, or for Che purposes of this Agreement

prior to such termination or suspension.

ARTICLE TEN

REPRESENTATION AND WARRANTIES

Section 10.01. Railroad. Railroad represents and warrants the

following:

(a) Railroad is a corporation duly organized In the State of

Delaware, validly existing and in good standing under the laws of the

State of New York and is duly qualified to do business in the State of

New York;

(b) Railroad has the full power and authority to enter into this

Agreement and to carry out the functions vhich it has undertaken in this

Agreement.

(c) All corporate and other proceedings required to be taken by or

on the pare of Railroad to authorize it to enter into this Agreement and

perform the rail freight service called for herein have been duly taken.
•

(d) The execution of this Agreement and the operation of the rail

freight service will not violate any statute, rule, regulation, order,

writ, injunction or decree of any court, administrative agency or

governmental body.



Section 10.02. The Subsldizer. The Subsidizer represents and warrants

rht- following:

(a) The Subeidizer is duly organized, validly existing and in good

standing under che laws of its domicile;

(b) The Subsidizer hai> the power and authority to enter into this

Agreement and to carry out its obligations under this Agreement;

fc) The entering into nnd performance of this Agreement on the part

of the Subsidizer does not violate any statute, rule, regulation, order,

writ, injunction or decree of any court, administrative agency or

Utivcrnmentul body;

ARTICLE ELEVEN

GENERAL PROVISIONS

Section 11.01. Captions. The captions used in this Agreement are used

for convenience and identification purposes only and do not form a part

of the Agreement.

Section 11.02. 'Entire Agreement. This Agreement together with all

attachments, appendices and schedules annexed hereto contain the entire

iifcreement of the parties tind supersedes any and all prior agreements or

or;il understandings between the parties.



Section 11.03. Amendment . No term or provision of this Agreement may be

changed, waived, discharged or terminated orally, but only by an

instrument in writing signed by the party against which the enforcement

of the change, waiver, discharge or termination is sought; provided,

Imwi'vr r , iltat when ;in emergency tiituatiou ufiibCK, sucli at> u chtmjje in

service frequency or emergency rehabilitation, changes in this Agreement

rosy he made orally by authorized representatives of both parties by

mutual agreement subject to immediate confirmation by telegram or other

delivered writing.

Section I 1 .04. Choice of Law. This Agreement shall in all respects be

governed by the laws of the State of Nev York.

Section 11.05. Notices. Any request, demand, authorization, direction,

notice, consent, waiver, or other document provided for or permitted by

this Agreement to be made upon, given or furnished to, or filed with one

party by the other party, shall b« in writing and shall be delivered by

hand or by certified mail of the United States, postage prepaid, if to

Commissioner, in an envelope addressed as follows:

Commissioner of Transportation
State of New York
Department of Transportation
1220 Washington Avenue
Albany, New York 12232

and if to Ruilroad, in an envelope addressed to the attention of:

President
Delaware and "Hudson Railway Company
40 Beaver Street
Albany, New York 12207



Each party may change the address at which it shall receive notification

hereunder by notifying the other of such change.

Section 11.06. Counterparts. This Agreement may be executed in any

number of countered t .•:, each of which shall he on origlnuJ.

Section 11.07. Governmental Approval. Whenever on action of one of the

parties is required by the Agreement which action is subject to the

approval or consent of a governmental agency, the requirement of this

Agreement shall be deemed satisfied if the party has applied for that

approval and uses and continues to' ut>e its best efforts to obtain such

approval or consent without delay.

Section 11.08. Severability. If any term, covenant, condition or

provision (or part thereof) of this Agreement or the application thereof

to any party or circumstance shftll, at any time or to any extent, be

invalid or unenforceable, the remainder of this Agreement or the

application of such term or provision (or remainder thereof) to parties

or circumstances other than thoce as to which it is held invalid or

unenforceable, shall not be affected thereby, and each term, covenant,

condition and provision of this Agreement shall be valid and be enforced
•

to the fullest extent permitted by law.

Section 1).09. Relationship of Parties. The relationship of Railroad to

the Subsidizer is that oi an independent contractor, and said Railroad in

accordance with its status as such contractor, covenants and agreeu ihat

it will conduct itself consistent with such status, that it will neither



hold itself out as nor claim to be an officer or employee of the

Subeidizer by reason hereof, and that it will not, by reason hereof, make

any claim, demand or application to or for any right or privilege

applicable to an officer or employee of the Subsidizer including, but not

• 1 •Jmi tfU to worker'* compens.it iou coverage, unemployment insurance

benefice, social security coverage, or retirement membership or credit.

Section 11.10. Approval of Contracts. Railroad shall not execute any

contract, subcontract or amendment thereto, or obligate itself in any

other manner with any third party which by its terms would conflict with

ultib Agreement without the prior written approval of the Subsidizer.

Section 1 1 . 1 1 . Worker's Compensation. Thie Agreement shall be void and

of no effect unless the Railroad shall secure compensation insurance for

the benefit of and keep insured during the life of this Agreement such

employees engaged therein as are required to be insured by the provisions

of ulit Worker's Compensation Law of the State of New York.

Sect ion 11.12. Prohibited Interests. No member, officer, employee of

the Subeidizer during hie tenure or one year thereafter, may have any

interest, direct or indirect, in this Agreement or proceeds thereof;
*

provided, however, that Railroad or a past or present member, officer, or

employee of the Subsidizer may, for good cause, request and receive a

waiver of the application of thic provision from the Commissioner.



• • . ' ARTICLE TWELVE

REQUIRED STATE CONTRACT CLAUSES

Section 12.01. Required State Clauses. Railroad agrees to comply with

ull of the New York State required contract cilnviKes set forth in Append jx

A annexed hereto and made a part hereof and specifically agrees that in

any work performed by independent contractor through non-railway forces,

Jt will comply with the sections of the Labor Law set forth in said

ill l ucliment .

ARTICLE TiriKTHEN

EFFECTIVE DATE

beet ion 13.01. Effective Date. This Agreement shall become effective on

the date ic is approved by the Comptroller of Che State of New York and

only if Cuillford Transportation Industries acquires Railroad.

ARTICLE FOURTEEN

Section U.01. Documents Forming Agreement. This Agreement shall

consist of this document and the following attachments:

Attachment 1

Attachment 2
Appendix A

Rail Facilities and Services to be
Subsidized

Estimated Costs of Providing Service
New York State Required Contract

Provisions



DELAWARE AND HUDSON RAILWAY COMPANY PEOPLE OF THE STATE OF NEW YORK

BY

CORPORATE
SF.AL

BY

Title

Approved

Attorney General

Approved

For the Comptroller
Pursuant to Section 112
State Finance Law

STATE OF NEW YORK ) '

COUNTY OF ALBANY )

On this day of , 1983, before me personally came,

to m* known and known to o* to t>« th»

of the Delaware and Hudson Railway Company described herein and as such

is duly authorized by Che said Company to execute the above Agreement

between the Delaware and Hudson Railway Company and the State o£ New

York. :

NOTARY PUBLIC





DELAWARE AND HUDSON RAILWAY COMPANY

*1984 Pro Forma Income Statement

(Dollars in Thousands)

January - June

Six Mouths

Operating Revenues
Freight $50,

Total $50,214

Operating lixponses 53,871

Net U n i i w n y Opcrutinji Income (Loss) (3,057)

Other income - Net

Net Income (Loss) (5,026)

r lo ju l : . (Sy.stoiu) 07,100

.1 $74.83

ESTIMATED NEW YORK STATE CARLOADINGS
QUALil'iliU I'OK SUUSIUY WI'IH

ORIGINS IN, TERMINATIONS IN,
AND/OR MOVED THROUGH NEW YORK STATE

6 uios. 63,802 els.

Loss/Carload = $74.83

* Compilod in accordance with 1982 ICC Accounting Standards *

Attachment 1/2



I <
>Thc panics to the attached contract further agree to be bound by the following, which are hereby made a part of said

contract: »
* ' • '

I. This contract may no; be assigned by the contractor or its right, title or interest therein assigned, transferred, conveyed,
suble t or disposed of without the previous consent, in-writing, of-the State.

I I . ' Tins contract shall be deemed executory only to the extent of money available to the Stale for the performance of the terms
la-real and no liability on account thereof shall be incurred by the Stale of New York beyond moneys available for the purpose
thereof. -

I I I . The contractor specifically agrees, as required by Labor Law, Sections 220 and 220-d, as amended, that:

(a) no laborer, workman or mechanic, in the employ of the contractor, subcontractor or other person doing or contracting
to do the whole or any part of the work contemplated by the contract shall be permitted or required 10 work more than
eight hours in any one calendar day or more than five days in any one week, except in the emergencies set forth in the
Labor Law.

(b) the wages paid for a legal day's work shall be not less than the prevailing rate of wages as defined by law.

(c) the minimum hourly rate of wages to be paid shall not be less than that stated in the specifications, and any redeter-
minaiion of the prevailing rate of wages after the contract is approved shall be deemed 10 be incorporated herein by
reference as of the effective date of redetermination and shall form a part of these contract documents.

I) The Labor Law provides that the contract may be forfeited and no sum paid Tor any work done thereunder on a second
conviction for wi l l fu l ly paying less lhan—

(a) the stipulated wage scale as provided in Labor Law, iccticn 220, subdivision 3, us amended, or

(b) less than the stipulated minimum hourly v age scale n piovidec :n Labor Law. Section 220-u, us amended.

IV. The contractor specifically agrees, as required by the provisions of the Labor Law, Set-iion 220-e as amended that --

(a) In hiring of employees for the performance of work under this contract or any subcontract hcieuiulcr. or for the
manufacture, sale or distribution of materials, equipment or supplies hercundei. i»c mntractor, subcontractor nor any
person acting on behalf of such contractor 01 subcontractor, shall by reason of race, creed, color, sex or national
origin discriminate against any citizen of the State of New York who it qualified and available to perform the work to
which tlii' employment relates.

(b) No contractor, subcontractor, nor urn person on his behalf shall, id any manner, dKcr in ' ina ie against or in t imidate
any employee hired for the performance of work under this contract on account 01 race, creed, color, sex or national
origin.

(c) There may be deducted from the amount payable to the contractor In the Sune under trm vontract a penalty of five
dollars for each person for each calendar day during which such person wa» aiscr:iirr.st(« against or intimidated in
violation of the provisions of the contract, and

(d) this contract ma\ be cancelled or terminated by the State or municipality btid 2!' mo".ey.; due or to become due
hrreundcr may be forfeited for a second or any subsequent violation o' the term- or conditions of this section of the
contract, and

(e) the aforesaid provisions of this section covering every contract for or on behalf of iht s tate or municipali ty for the
manufac tu re , sale or distr ibution of materials, equipment or supplies -.riall be limned 10 operations performed wiihin
the te r r i to r ia l limit:, of I lie State of New York.

V. During the performance of this contract, the contractor agrets as follows:

(a) The contractor will not discriminate against any employee or applicant for employment because of race, creed, color,
sex. national origin, age. disability or marital status.

(b) If directed to do so by the Commissioner of Human Rights , the contractor u i l l send to each labor union or represen-
t a t i v e of workers w i th which ihe comracior has or is bound by a collective bargaining or otl.or agreement or understan-
ding, a notice. u> be provided by the Suic Commissioner of Human Rights, advising such laboi union or represen-
t a t i v e oi the contractor's agreement under clauses (a) through (g) (here inaf ter called t <noii-diM.runination clauses"). If
the contractor was directed to do so by the contracting agency as part of ihe bio or negotiation of this contract, ihe
contractor shall request such labor union or representative 10 furnish a written s;atcment that such labor union or
representative will not discriminate because of race, creed, color, sex, national c'icin, itgr. ouability or marital status,
and that such labor union or representative wi l l cooperate, wiihin the limits of iis Icpa.' and contractual authori ty, in ;he
implementation of ihe policy and provisions of these non-discrimination clauses and that it consents and agrees that
recruitment, employment and the terms and conditions or employment under this contract t!iall be in accordance with
the purposes and provisions of these non-discrimination clauses. II such labor union or rer-rrs.-niative-fail:, or refuses
to comply wi l l ) such a request that it furnish \ucli a statement, the contractor shall promptly no t i fy the SUIT Commis-
sioner ol Human Rights ol such failure or refusal.



' • (cj* If dirctie'd to do'so by ihe Commissioner of Human Rights, (he Contractor will post and keep posted in conspicuous
places, available to employees and applicants for employment, notices to be provided by the State Commissioner of
Human Rights setting forth the substance of the provisions of clauses (a) and (b) and such provisions of the State's
laws against discrimination as the State Commissioner of Human Rights shall determine.

id) The cpniractor will state, in all solicitations or advertisements for employees placed by or on behalf of the contractor,
tha: all qualified applicants will be afforded equal employment opportunities without discrimination because of race,
creed, color, sex, national origin, age, disability or marital status.

<e) The contractor will comply with the provisions of Sections 290—299 of the Executive Law and with the Civil Rights
Law, will furnish all information and reports deemed necessary by the Slate Commissioner of Human Rights under
these non-discrimination clauses and such sections of the Executive Law, and will permit access to the contractor's
books, records and accounts by the State Commissioner for the purposes of investigation to ascertain compliance with
these non-discrimination clauses and such sections of the Executive Law and Civil Rights Law.

(0 This contract may be forthwith canceled, terminated or suspended, in whole or in pan, by the contracting agency upon
the basis of a finding made by the State Commissioner of Human Rights that the contractor has not complied with
these non-discrimination clauses, and the contractor may be declared ineligible for future contracts made by or on
behalf of the State or a pulbic authority or agency of the Slate, until the contractor satisfies the State Commissioner of
Human Rights thai the contractor has established and is carrying out a program in conformity with the provisions of
these non-discrimination clauses. Such finding shall be made by the State Commissioner of Human Rights after con-
ciliation e f fo r t s b> the Commissioner have failed to achieve compliance with these non-discrimination clauses and after
s verified complain: has been filed with the Commissioner, notice thereof has been given to the contractor and an op-
portunity has been afforded the contractor to be heard publicly in accordance with in: Executive Law. Such sanctions
may be imposed and remedies invoked independently of or in addition to sanctions and remedies otherwise provided
by law.

(£) The contractor will include the provisions of clauses (a) through (f) in every subcontract or purchase order in such a
manner that such provisions will be binding upon each subcontractor or vendor as to operations to be performed
within the Stale of New York. The contractor will take such action in enforcing such .provisions of such subcontract or
purchase order as the State Commissioner of Human Rights or the contracting agency may direct, including sanctions
or remedies for non-compliance. If the contractor becomes involved in or is threatened with litigation with the subcon-
tractor or vendor as a result of such direction by the State Commissioner of Human Rights or the contracting agency,
ihe coniracior shall promptly so notify the Attorney General, requesting the Attorney General to intervene and protect
the interests of the State of New York.

VI. (a) By submission of this bid, each bidder and each person signing on behalf of any bidder certifies, and in the case of a
joint bid each party thereto certifies as to its own organization, under penalty of perjury, that to the best of his
knowledge and belief:

1) The prices in this bid have been arrived at independently without collusion, consultation, communication or agree-
ment, for the purpose of restricting competition, as to any matter relating to such prices with any other bidder or with
any competitor:

2) Unless otherwise required by law, the prices which have been quoted in this bid have not been knowingly disclosed by
the bidder and will not knowingly be disclosed by ihe bidder prior io opening, directly or indirectly, 10 any oiher bidder
or io any competitor;

3) No attempt has been made or will be made by the bidder to induce any other person, partnership or corporation io sub-
mit or not io submit a bid lor the purpose .of restricting competition. ;

(b) A bid shall not be considered for award nor shall any award be me !e where (a) (1) (2) and (3) above have not been com-
plied with provided, however, that if in any case the bidder cannot make the foregoing certification, the bidder shall so
state and shall furnish with the bid a signed statement which sets forth in detail the reasons therefore. Where (a) (1) (2)
and (3) above have not been complied with, the bid shall not be considered for award nor shall any award be made
unless the head of (he purchasing unit of the Stale, public department or agency to which the bid is made, or his
dCMgnec. determined thai such disclosure was not made for the purpose of restricting competition.

The fact that a bidder (a) has published price lists, rates, or tar iffs covering items being procured, (b) has informed
prospective customers of proposed or pending publication of new or revised price lists far such items, or (c) has sold
the same items to other customers at the same prices being bid, docs not constitute, without more, a disclosure within
the meaning ol paragraph VI (a).

II. The agreement shall be void and of no force and effect unless the contractor shall provide coverage for the benefit of, and
cp covered during ihe life of this agreement, such employee* as are required io be covered by the provisions of ihe Worker's Com-
a sal ion Law.



' in accordance with Section 120-f of the Labor Law and Section 139-h or the State Finance Law and the regulations
a- Comptroller of the State of New York promulgated thereunder, the contractor agrees, as a material condition of the contract

I l i : i i neither the contractor nor any substantially owned or affiliated person, firm, partnership or corponation has par-
.ncd. is participating, or shall participate in an international boycot in violation of the provisions of the United States Export
un iMra t i on Act of !%9, as amended, or the Export Administration Act of 1979, as amended, or the regulations of the United
•s Department of Commerce promulgated thereunder;

I i i . i i il the coniracior or any substantially owned or affiliated person, firm, partnership or corporation has been convicted
ifijivicd to ;i final determination by the United States Department of Commerce or any other appropriate agency of the United
. oi a violation ol the United States Export Administration Act of 1969, as amended, or the Export Administration Act of

. as amended, or the regulations of the United States Department of Commerce promulgated thereunder, the contractor shall
\ i IK- CDinptiolict Di sticli conviction or determination in the manner prescribed by the Comptroller's regulations.



EXHIBIT C

D-094102

D-094415

D-094729



trx.w.igif.

SPECIAL PROVISIONS

GTI has prepared an operating plan based on certain
assumptions. This plan will necessarily have to change to meet
changes in the law, circumstances and economics. Both NYDOT and
GTI recognize that the best result for all will be obtained by
working towards a private/ financially viable DtB. Although it
is impossible to anticipate the changes that may be necessary,
the present expectations, based on circumstances now known or
reasonably foreseeable, are as follows:

1. Depending upon the level of business, GTI expects that

D&B will employ between 800 and 1,100 persons within the State of

New York. Any reductions in the level of employment of D&H are

expected to be proportionate to reductions in employment levels

of other GTI railroads.

2. GTI will discuss with Conrail the possibility of

relocating D&H's operations from Oak Island to Croxton, provided

that such factors as facilities, cost of operating and business

opportunities are as good or better at Croxton as they are at Oak

Island.

3. GTI will d;scuss and work with NYDOT or any other

agency in New York to attempt to develop a plan for the

industrial and/or rail use of the car shop facilities at Oneonta.

4. Assuming that existing traffic patterns and levels
• i

remain substantially the same, Mechanicville Yard, and East

Binghamton will be used in assembling traffic in the GTI system.



5. Subject to economic and operational practicality, and to

the availability of public and private funding/ GTI agrees

jointly to prepare _plan_s_ in conjunction with NYDOT tfi:

a. Build mechanical and engineering facilities at

Mechanicville or another location within the State of

New York if there appears to be a reasonable need.

b. Construct a rail welding plant in the State of Mew

York.

c. Establish and operate an intermodal facility at

Binghamton.

d. Discuss with Conrail the possibility of extending the

. car haulage agreement between B&M and Conrail to other

railroads in the GTI system.

e. Establish intermodal service between Montreal and

Harlem River Yard in New York City.

f. Serve lines which connect with GTI lines and which are

abandoned. GTI will discuss with NYDOT the possibility

of continuing the service to be abandoned, based on a

jointly developed plai, provided that any arrangement

for such continuation is feasible and beneficial to GTI

and that any regulatory approvals or exemptions which

may be necessary are obtained. Such lines include:

B&O lines to the Rochester area and Staten Island,

railroad lines in the Buffalo area and in New York's

Metropolitan area.



' . . 6; The mainline of D&H from B ing ham ton to Schenectady to

Rouses Point is the mainline of GTI in and through the State of

New York.

7. The present plan for the GTI system, including D&H,

provides for the diversion and routing of additional traffic over

D&H and will facilitate cost reductions on D&H as a result of

consolidation.

8. The D&H route to Montreal will be a principal GTI route

for Canadian traffic.

9. The D&H route between Albany and Binghamton will be a

principal GTI route for traffic moving through the State of New

York.

10. D&H shall continue to provide local service on D&H

owned lines in :New York consistent with good railtoad practices.



LIMITATION AGREEMENT

THIS LIMITATION AGREEMENT entered into as of the

day of December, 1983 by and among THE UNITED STATES OF

AMERICA ("United States") represented by the Secretary of

Transportation (the "Secretary"), acting through the Federal

Railroad Administrator (the "Administrator"),

A

N

D

DELAWARE AND HUDSON RAILWAY COMPANY, a corporation organized

and existing under the laws of the State of Delaware ("D&H"),

N

GUILFORD TRANSPORTATION INDUSTRIES, INC., a corporation

organized and existing under the laws of the State of Delaware

("Guilford").

WITSESSETH:

WHEREAS, the United States Railway Association, an

instrumentality of the United States for which the Secretary is

authorized to act for the purposes ^f this Agreement ("USRA")

and D&H entered into a Loan Agreement dated March 15, 1976 and



certain supplemental agreements (the "Loan Agreement") pursuant

to whicn USRA loaned funds to D&H under Section 211(a) of the

Regional Rail Reorganization Act of 1973 (the "3R Act"), 45

U.S.C. § 721(a) (all such sums loaned under the Loan Agreement

or the supplemental agreements and deferred interest and

accrued interest thereon being referred to hereinafter

collectively as the "211 Debt" as more specifically identified

in Exhibit A hereto); and

WHEREAS, the Administrator and D&H entered into a

Financing Agreement dated February 9, 1978 as amended (the

"Financing Agreement") pursuant to which the Federal Financing

Bank ("FFB") loaned funds to D&H to refinance debt incurred in .

connection with the acquisition by D&H of certain locomotives

in 1976, the repayment of which was guaranteed by the

Administrator pursuant to the authority granted under Section

511 of the Railroad Revitalization and Regulatory Reform Act of

1S76, 45 U.S.C. S 801 et s eq. (all such funds loaned under the

Financing Agreement and interest accrued thereon being referred

to hereinafter collectively as "511 Debt" as more specifically

identified in Exhibit B he r e t o ) ; and

WHEREAS, the Loar. agreement at Sections 4.01 through

4.05, inclusive, and the Fir.ar.cing Agreement at Sections 9.01

through 9.03, inclusive ( tr.e Loan Agreement, Financing

- 2 -



Agreement and instruments evidencing the 211 Debt and 511 Debt

are hereinafter collectively referred to as "Debt

Instruments"), provided for the creation of security interests

in favor of USRA and the United States, respectively (the

"Security Interests"), in the form of certain security

instruments enumerated in said agreements (the "Security

Instruments") which are listed on Exhibit C attached hereto;

and

WHEREAS, Section 1164(c)(l) of the Northeast Rail

Service Act of 1981, P.L. 97-35 ("NERSA"), as amended, provides

in substance that, upon a determination that there is an

agreement to purchase a profitable railroad in the Region, as

defined in Section 102 of the 3R Act, which received a loan

under Section 211(a) of the 3R Act, the Secretary shall limit

the interest of the United States or any agency or

instrumentality thereof in any debt of that railroad to an

interst wnich attaches in the event of a bankruptcy or

substantial sale or liquidation of the assets of the railroad

and may substitute as evidence of that debt contingency notes

payable solely from the r a i l r c a d operating assets then securing

such debt; and

WHEREAS, Section .11.64 (c) (2) of NERSA provides that

the Secretary may subordinace the contingent interest of the



,United States or any agency or instrumentality thereof to any

new debt incurred by D&H subsequent to the purchase of D&H; and

WHEREAS, there is an agreement dated October 20, 1981

among D&H, Guilford, as the prospective purchaser, and Norfolk

and Western Railway Company ("NfcW") providing for the sale of

D&H by Dereco, Inc., a subsidiary of N&W, to Guilford (the "D.&-H

Sales Agreement"); and

WHEREAS, the Interstate Commerce Commission has

approved, by decision dated July 23, 1982, the application of

Guilford to control D&H (Guilford Transportation Industries,

Inc.—Control—Delaware and Hudson Railway Company, 366 I.C.C.

396 (1982), affirmed in part and remanded in part, Central

Vermont Railway, Inc. v. ICC, 711 F.2d 331 (D.C. Cir. 1983);

and

WHEREAS, the parties to this Limitation Agreement

wish to take appropriate action and provide for the delivery of

appropriate documents in recognition of the provisions of

Section 1164 of NERSA, as amended;

NOW, THEREFORE, in consideration of the premises

stated herein and of the covenants and agreements hereinafter

set forth, it is agreed as follows:

- 4 -



1. Representations and Warranties.

(a) Guilford and D&H represent and warrant that the

D&H Sales Agreement presently constitutes, and will continue to

constitute until Closing or Termination Date (as hereinafter

defined), whichever shall first occur, an agreement between a

profitable railroad in the Region (as defined in Section 102 of

the 3R Act), which received a loan under Section 211(a) of the

3R Act, and a prospective purchaser of such railroad, within

the meaning of Section 1164 of NERSA.

(b) Guilford represents and warrants that it is not

acting for or on behalf of any other person or entity in

connection with the D&H Sales Agreement and has no present

intention to sell or otherwise dispose of the stock of D&H.

2. Determination of the Administrator. Pursuant to

the authority granted by Section 1164 of NERSA, as amended, the

Administrator hereby determines under Subsections 1164(b) and

(c) that there is "an agreement between a profitable railroad

in the Region (as defined in Sectin 102 of the Regional Rail

Reorganization Act of 1973) which received a loan under Section

211(a) of such Act and a prospective purchaser for the sale of

such railroad."

3. Substitution of Contingency Notes. In accordance

with the authority granted by Section 1164(c) of NERSA, as



amended, the Administrator hereby amends the notes evidencing

the 211 Debt and 511 Debt ("Notes") in the following respects:

(a) Except as provided in subsection (b) below,

the principal of the Notes shall become due and payable, as

provided in subsection (d) below, only when and if one of the

following events occur (which are hereinafter referred to as

"Events of Reinstatement"):

(i) a bankruptcy, receivership,

reorganization or other insolvency proceeding (x) is

commenced by D&H or (y) is commenced in respect of

DtH by others and remains undismissed or unstayed for

a period of sixty consecutive days;

(ii) the sale or other disposition of

substantially all of the rail operating assets of

D&H; or

(iii) liquidation of, or adoption of a

plan of liquidation for, the assets of D&H;

provided that a merger/of DiH with any other corporation shall
*

not be construed as an' Event of Reinstatement if the surviving

corporation agrees to accept tne Mortgaged Property (as

hereinafter defined) subject to the terms of this Limitation



Agreement, the Amended Notes (as hereinafter defined), and any

indenture then securing them; and provided further that a lease

of all or any part of the rail operating assets of D&H for any

term of years for any rental, including a nominal rental, to

any affiliate of D&H shall not be deemed an Event of

Reinstatement if any such lease will be inferior to the lien

securing the Amended Notes.

(b) No principal and no interest heretofore or

hereafter accruing on the Notes shall be payable during the

period commencing on the date of this Limitation Agreement and

ending on the Termination Date. In the event that the Closing

of the D&H Sales Agreement ("Closing") is not consummated on or

before the Termination Date, all payments of principal and

interest which would have been due but for this Limitation

Agreement shall become immediately due and payable on the

Termination Date, and all other payments of principal and

interest shall be due and payable as provided in the Note.s as

such Notes were in effect on the date of this Limitation

Agreement without giving effect to this Limitation Agreement.

, (c) If the Closing is consummated on or before

the Termination Date, unpaid interest accrued on each Note as

of the date of such Closing sr.all be added to, and become part

of, the principal of such Note, and thereafter interest shall
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cease to accrue until an Event of Reinstatement occurs, and

principal shall be payable only upon the occurrence of an Event

of Reinstatement, and upon such Event of Reinstatement interest

shall begin to accrue from the date of such Event of

Reinstatement and principal shall be payable in accordance with

the Notes which were in effect on the date of this Limitation

Agreement without giving effect to this Limitation Agreement.

(d) If the Closing is consummated on or before

the Termination Date, from and after the Closing the Amended

Notes shall be payable solely from the Mortgaged Property and

shall not be payable from.any other assets of D&H or of its

successors. The holders of the Amended Notes shall have

recourse only against the Mortgaged Property in enforcing

payment of the Amended Notes by foreclosure or otherwise, and

the holders of the Amended Notes shall not proceed against any

other assets or be entitled to any deficiency judgment for any

amounts of principal or interest remaining unpaid after

completion of any foreclosure or other proceedings against the

Mortgaged Property. Nothing in this Limitation Agreement

shall, however, limit any rights or remedies the Administrator

may have, whether specified herein or inherent in law or

equity, against D&H or G u i l f o r d for actions which, directly or

indirectly adversely affect the Mortgaged Property.



(e) Upon the execution of this Limitation

Agreement by the parties hereto, the Notes shall thereupon be

amended as set forth in this Limitation Agreement without

further action by O&H or the payees of the Notes and without

any notation being made on the face of the Notes. If the

Closing is consummated on or before the Termination Date, the

Notes as amended and modified by this Limitation Agreement

shall be deemed to be contingency notes as contemplated by

Section 1164(c)(l) of NERSA, as amended, and a mutually

acceptable form of non-negotiable notes, conforming with the

provisions of this Limitation Agreement, may be substituted for

the original Notes (which shall in such case be cancelled) to

evidence the Notes in their amended form. The Notes as so

amended or such substituted Notes are hereinafter referred to

as the "Amended Notes".

4. Amendment of Debt and Security Instruments.

(a) All terms of the Debt Instruments other

than those which require the payment of interest and principal

shall remain in effect until the Closing. On the Closing, if

consummated or or before the Termination Date, the Debt

Instruments (excluding the Amended Notes) shall become null and

void and of no further effect.
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(b) The Security Instruments and the Security

Interests created thereby shall remain in effect, provided

that, effective at the Closing if consummated on or before the

Termination Date, the Security Instruments shall be amended and

consolidated into an amended and restated indenture of mortgage

(the "Amended Indenture") containing the terms and conditions

described in Section 5 hereof, and thereafter the Security

Interests shall be subject to the terms and conditions of , the

Amended Indenture.

5. Amended Indenture. Promptly after the execution

of this Limitation Agreement, the Administrator, Guilford and

D&H shall begin discussions concerning the Amended Indenture,

which shall contain such terms and conditions as the

Administrator, D&H and Guilford shall agree, including without

limitation the following:

(a) General. Except as otherwise contemplated

by this Section 5, the terms and conditions presently contained

in the First and General Mortgage da'.ed May 1, 1963, from DiH

to First National City Bank, as Trustee .{the "1963 Indenture"),

with modifications, additions and deletions which may be

appropriate to reflect this Limitation Agreement and the

contingent nature of the Amended Notes, shall be used as a

model in the preparation of the Amended Indenture.
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(b) Mortgaged Property. The railroad operating

assets subject to the Security Interests created by the

Security Instruments at the time of completion of the Closing,

Deposited Cash (as defined in the 1963 Indenture but including

(i) Deposited Cash held under the 1963 Indenture immediately

.prior to the Closing, (ii) securities (including securities

acquired pursuant to Section 5(d) he.eof) and interest on

securities held by the Trustee, and .(iii) interest earned on

Deposited Cash) and capital or other assets acquired from time

to time by use of funds disbursed from Deposited Cash, or

obtained in exchange for Mortgaged Property, in accordance with

the terms of the Amended Indenture shall be subject to the lien

of the Amended Indenture. Except as provided in the

immediately preceding sentence, no after acquired property

shall be subject to the Amended Indenture. Such Deposited

Cash, such present railroad operating assets and such

additional capital or other assets, less any assets which may,

from time to time, be released from such lien in accordance

with the terms of the Amended Indenture, are collectively

referred to herein as the "Mortgaged Property". Assets which.

are subject to the Security Interests created by the Security

Instruments and which are not to become subject to the Amended

Indenture, including without limitation the common stock of

DiH, shall be released, effective at the Closing, from the

Security Interests.
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(c) Use of Deposited Cash. Funds deposited as

Deposited Cash may be used to provide for, or reimburse D&H or

its successors for, 100% of the costs (as may be capitalized in

accordance with Accounting Principles) of acquiring or

improving capital assets oc 100% of the cost of eliminating

deferred maintenance which has accrued prior to the Closing on

assets, provided that such assets which are so acquired,

improved or subject to deferred maintenance are, or become,

Mortgaged Property subject to the lien of the Amended

Indenture. "Improving" assets shall mean replacing or

increasing the useful life of Mortgaged Property, to the extent

that expenditures for such purposes are considered to be

capital expenditures under Accounting Principles. Where the

term "Accounting Principles" is used in this Agreement,

reference may be made either to generally accepted accounting

principles or to applicable railroad accounting rules as such

principles or rules may be applied at the time at which the

expenditure in question is made.

(d) Investment, of Deposited Cash. In addition

to investments of Deposited Cash permitted by the 1963

Indenture, Deposited Cash may be invested in unsecured notes

issued by Guilford or its successors or guaranteed by Guilford

or.its successors maturing on demand or within 90 days of
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issuance and bearing no less than tle rate of interest then

being paid on 90 day United States Treasury bills. In any such

instance, Guilford (i) shall certify (x) that the Deposited

Cash is being used in connection•with freight transportation

and (y) that there has been no adverse change in the financial

condition of Guilford or its successors, as shown in its

consolidated audited financial statements dated December 31,

1983 (taking into account the pro forma effect of the

acquisition of D&H by Guilford if that occurs subsequent to

December 31, 1983), such as would have a material effect on the

ability of Guilford or its successors to repay the unsecured

notes or to satisfy its guaranty and (ii) shall supply the most

recent consolidated annual audited financial statements, which

shall be certified without qualification by a nationally

recognized firm of independent accountants, and the most recent

quarterly consolidated year-to-date unaudited financial

statements if the period covered thereby is after the period

covered by such annual statements.

(e) Remed ies. If the A-dministrator, or if the

Trustee at the request of .the Administrator, institutes a

proceeding in a court of competent jurisdiction seeking

specific performance for any alleged failure of Guilford or D&H

to- perform or to comply with the provisions of this Limitation
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.Agreement or the Amended Indenture, neither Guilford nor D&H

will contest any action for specific performance, including any

action for preliminary injunctive relief in connection with any

such action for specific performance, on the ground that there

exists an adequate remedy at law; provided, however, that by

agreeing not to make such contention neither Guilford nor DiH

waives or agrees not to assert any other defenses or positions

in respect of. any such action for specific performance. All

remedies of the Administrator or of the Trustee, whether

specified herein or inherent in law or equity, shall not be

exclusive but shall be cumulative.

6. Subordination of Lien of Amended Indenture. If

the Closing is consummated on or before the Termination Date,

thereafter DiH or any of its successors which then own all or

any part of the Mortgaged Property may incur Qualified Senior

Debt (as hereinafter further defined), which is debt secured by

all or any part of the Mortgaged Property, has a lien securing

such Qualified Senior Debt senior and prior to the lien

securing the Amended Notes, and for which the Trustee of the

Amended Indenture has executed and delivered in recordable form

appropriate instruments of subordination as shall be provided

in the Amended Indenture in a manner conforming to the

provisions set forth below.
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(a) Qualified Senior Debt. Qualified Senior

Debt shall be any indebtedness incurred by DtH or its

successors for any of the following purposes:

(i) To provide working capital for

use in the railroad operations conducted upon

the Mortgaged Property at the time of the

incurrence of such working capital indebtedness;

provided that the aggregate amount of such

working capital indebtedness permitted under

this clause or any refinancing of working

capital indebtedness permitted under clause

(iii) of Subsection 6(a) shall not exceed $18

million at any time outstanding. For purposes

of this Agreement, any proceeds of Qualified

Senior Debt not certified by the board of

directors of D&K to be used under Subsection

6(a)(ii) including any refinancing thereof under

Subsection 6(a)(:ii) shall be deemed to be

working capital expenditures under Subsection

6(a) (i) .

(ii) To make expenditures (other than

for working capital purposes) for the

acquisition or improvement of capital assets
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which will be used for freight transportation in

the states of Maine, New Hampshire, Vermont, New

York, Massachusetts, Connecticut, Pennsylvania,

Maryland, New Jersey, Ohio, Virginia, West

Virginia or the District of Columbia. As used

herein, "improvement" of capital assets shall

mean replacing or increasing the useful life of

capital assets to the extent that expenditures

for such purposes are considered to be capital

expenditures under Accounting Principles as

described in Subsection 5(c).

(iii) To refinance any indebtedness

which was or could have been determined to be

Qualified Senior Debt at the time it was

incurred.

(b) Conditions. If the proceeds of any

Qualified Senior Debt are used for the acquisition or

improvement of a capital asset (as determined under Accounting

Principles) or the refinancing of any Qualified Senior Debt,

the granting or continuance (or both) of a Lien covering all or

any part of the Mortgaged Property to secure such Qualified

Senior Debt wherein such lien is senior to the lien securing

the Amended Notes shall be subject to the satisfaction of the

following conditions:
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(i) Title to any such acquired or

improved capital asset shall be held by the then

owner of the Mortgaged Property or the then

owner of the part of the Mortgaged Property

covered by the lien securing such Qualified

Senior Debt.

(ii) Any such Qualified Senior Debt

shall be secured by a lien on such capital asset

which (x) .shall not be subordinated to, or pari

passu with, any lien granted or incurred

simultaneously with or after such acquisition or

improvement and (y) shall not be released except

when such capital asset i^ sold or otherwise

disposed of and the net proceeds arising from

such sale or other disposition are applied as a

payment on the unpaid principal balance of the

Qualified Senior Debt secured thereby.

(c) Subordination Instruments. When it is

intended tnat any Qualified Senior Debt be incurred, D&H or its

successors shall file a request with the Trustee of the Amended

Indenture accompanied, inter alia, by a certified resolution of

the board of directors of DiH or its successors determining

that such indebtedness meets the requirements of Qualified
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Senior Debt and specifying under which Subsection of Section

6(a) the proceeds of the Qualified Senior Debt will be used,

and an opinion of counsel that such indebtedness meets the

requirements of Qualified Senior .Debt. The Trustee of the

Amended Indenture shall thereupon deliver an appropriate

instrument of subordination in recordable form subordinating

the lien of the indenture securing the Amended Notes to the

lien securing such Qualified Senior Debt.

7. Consummation of the Closing. The Closing, and

all references thereto herein, shall be deemed to have occurred

as of the date of such Closing only when Guilford shall have

delivered to the Administrator its certificate to the following

effect:

(a) The Closing has occurred in accordance with

the terms of the D&H Sales Agreement; and

(b) The representations and warranties made

herein are reaffirmed as of the Closing.

8. Termination. The "Termination Date" shall be

June 30, 1984, or such later dote as the Administrator shall

hereafter specify in writing. In the event that the Closing is

not consummated on or before the Termination Date, or upon the

occurrence of an Event of Reinstatement or the termination of
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the .D&H Sales Agreement, if earlier, this Limitation Agreement

and all of the rights and obligations of the parties hereunder

shall cease and terminate, and all rights and remedies of the

United States with respect to the Debt Instruments shall be as

if this Limitation Agreement had never been made.

9. DfcH Sales Agreement Condition. Guilford

acknowledges that, upon arriving at a mutually acceptable form

of Amended Indenture and Amended Notes to effectuate the intent

of this Limitation Agreement, the condition stated in Section

8.07 of the DtH Sales Agreement will be deemed to have been

satisfied.

10. Forgiveness of Notes. Unless required to do so

by legislation enacted subsequent to the date of this

Limitation Agreement, neither the Notes nor the Amended Notes

will be forgiven or otherwise satisfied without payment in full

unless prior thereto Guilford shall have given its consent in

writing.

11. Payment of Dividends by "3&H after Closing. If

the Closing is consummated on or before the Termination Date,

from and after the Closing and so long as no Event of

Reinstatement has occurred, the Administrator, on behalf of the

holders of the Amended Notes, and on behalf of the holders of
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Redeemable Preference Shares of D&H (now or hereafter

outstanding) referred to in Section 506 of the'Railroad

Revitalization and Regulatory Reform Act of 1976, acknowledges

that D&H may pay dividends in respect of its common stock based

upon surplus as computed in accordance with applicable law but

that such computation shall be without regard to any liability

represented by the Amended Notes as may otherwise prohibit

payment of such dividends under Section 170 of the Corporation

Law of the State of Delaware or any corresponding section of

any law hereafter enacted by the State of Delaware. The

Administrator, Guilford and D&H, as their interests appear,

waive any right each may have against any of the others to use

any liability represented by the Amended Notes,-or, with

respect to such liability, to rely on any provision of this

Limitation Agreement or on Section 170 or any corresponding

section of any law hereafter enacted by the State of Delaware,

in any manner to prevent or avoid the payment of dividends on

such common stock or Redeemable Preference Shares, as the case

may be, in accordance with their terms. Nothing in this

Section 11 shall be deemed to be a waive'-r by the Administrator

of any rights conferred by this Limitation Agreement or by any

other agreement which survives the Closing, any right to assert

that the declaration and payment (or either of them) of any

comimon stock dividend will result or has resulted in an Event
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of Reinstatement or any right as a holder of equity securities

of D&H to seek to enjoin payment of any common stock dividend

as an alleged irreparable injury to D&H by reason of forced

insolvency or otherwise, provided that, in the case that any

such rights are exercised prior to the occurrence of an Event

of Reinstatement, the liabilities represented by the Amended

Notes shall be disregarded.

12. Counterparts. This Limitation Agreement may be

executed in any number of counterparts. All such counterparts

shall be deemed to be originals and shall constitute but one

and the same agreement.

13. Survival . Except with respect to Subsection

5(a), the first two sentences of Subsection 5(b), Subsection

5(c), Subsection 5(d) and Section 6 above, which shall not

survive the execution and delivery of the Amended Indenture

(provided, however, that the first two sentences of Subsection

5(b) shall survive to the extent needed to give meaning to the

third sentence of Subsection 5(b)), this Limitation Agreement

shall survive the Closing.

14. Governing Law. This Limitation Agreement shall

be construed in accordance with and governed by Federal law

where applicable and otherwise by the laws of the District of

Columbia.
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IN WITNESS WHEREOF, the parties hereto have caused

this Limitation Agreement to be duly executed on their behalf

and witnessed or attested by their duly authorized officers, as

of the day and year first hereinabove written.

WITNESS:

ATTEST:

THE UNITED STATES OF AMERICA

By.
Federal Railroad Administrator

DELAWARE AND HUDSON RAILWAY
COMPANY

BY.

GUILFORD TRANSPORTATION
INDUSTRIES, INC.
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EXHIBIT A
"211 Debt"

Notes issued to the USRA under the Loan Agreement:

Date of Issuance Amount Issued

March 15, 1976 $13,960,480
as amended on
December 20, 1976

January 25, 1977 2,500,000

August 8, 1977 2,000,000

December 29, 1977 2,000,000

December 29, 1977 2,000,000

February 10, 1978 7,539,520

January "7, 1980 2,000,000

' July 22, 1980 2,000,000

December 29, 1980 2,000,000

February 3, 1981 500,000

May 1, 1981 750,000
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EXHIBIT B
"511 Debt"

Note issued under the Financing Agreement to the United States
represented by the Secretary of Transportation acting through
the Administrator in substitution of notes dated February 9,
1978, August 25, 1961, and February 25, 1982 (as amended on
September 23, 1982) and February 24, 1983:

Date of Issuance Amount Issued

August 25, 1983 , $11,895,024.59



EXHIBIT C
"Security Instruments"

Security instruments enumerated in the Loan Agreement:

Bond Pledge Agreement

Mortgage by DfcH to USRA and FRA,
dated March 15, 1976

Stock Pledge Agreement

Security instruments enumerated in the Financing Agreements:

Conditional Sale Agreement, dated March 12, 1976

Mortgage by D&H to USRA and FRA, dated March 15, 1976
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EXHIBIT F

D-094102

D-094415

D-094729

D-094144

D-094801

D-140368

D-210090

D-210148

D-094578

D-000226

D-089516



CONR -J30PIB/B2) /' APPENDIX A
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*

Tlic parties to ihe attached contract funher agree to be hound by the following, which are hereby made a part of said
ix.(tract.

I. This contract may not be assigned by the contractor or its right, title or interest therein assigned, transferred, conveyed,
.nblci or disposed of without the previous consent, in writing, of the State.

II. This contract shall be deemed executory only to the extent of money available to the State for the performance of the terms
hereof and no liabili ty on account thereof shall be incurred by the State of New York beyond moneys available for the purpose
i hereof.

. 111. The contractor spccificaijy agrees,, as required by Labor Law. Section* 220 and 220-d, as amended, that:

(a) nu luboict, workman or mechanic, in (he employ of the contractor, subcontractor or other person doing or contracting
to do the whole or any part of the work contemplated by the contract >hall be permitted or required to work more than
eight hours in any one calendar day or more than five days in tiny one week, except in the emergencies set forth in the
Labor Law. *

(b) the wages paid lor * legal day's work shall be not less than the prevailing rate of wages as defined by law.

(c) the minimum hourly rate of wages to be paid shall not be less t han thai stated in the specifications, and an> redeter-
ni mat ion of the prevailing rate of wages alter ;he contract is approved shall be deemed to be incorporated herein by
reference as of the ef fec t ive date of redciermination and shall form a pan of these ^ontraci documents.

I) The Labor Law provides tha t the contract may be forfeited and no sum paid lor any work done thereunder on a second
conviction lor wi lhu l ly paying less than -

(a) the stipulated wage scale as provided in Labor Law. Section 220, subdivision 3, as amended, or

(b) lesv than thr stipulated minimum hourly v.age sc.ilc z~j provided in Labor Law, Section 220-d, as amended.

IV. The contractor specifically agrees, as required by the provisions of the Labor Law, Seciion 220-e as amended that --

(a) In hiring of employees for the performance of work under this contract or any subcontract heieuiuler. or for the
mantifacitire, sale or distribution of materials, equipment or supplies hercunder, np contractor, subcontractor nor any
person acting on behalf of such coiuractoi 01 >ubcontrucior, ihall by reason of race, creed, color, sex or national
origin discriminate against any citiicn of the State of New York; who i> qualified and available to perform the work to
winch the employment relates.

(b) No contractor, subcontractor, nor am person on his behall shall, in any manner, discriminate against or intimidate
any employee hired for the performance of work under this contract on account of race, creed, color, sex or national
origin.

(c) There may be deducted from the amount payable to the contractor by thr Sta<c under this contract a penally of five
dollars lor each person for each calendar day during which such person wa.- Jiscr;rn;r.?ti?d against or intimidated in
violation of the provisions of the contract, and

(d) this contract ma\ be cancelled or terrr.inuted by ;he Sole or municipality and all moneys due or to become due
hercunder may be fo r fe i t ed for a second or any subsequent violation o' the terms or conditions of this section of the
contract, and

(e) the aforesaid provisions of th i s section covering every contract for or on behalf of the state or municipality for the
manufac ture , sale or d is t r ibut ion of material'., equipment or supplies shall be limiied to operations performed within
the leniunial limits of the State of New York.

V. During the performance ol t h i s contract, the contractor agrees ;»s follows:

(a) The contractor will noi discriminate apainsi nn\ employee or applicant for employment he-cause of race, creed, color,
sex, na t ional origin, age, disability 01 i i u u i i a l si.itus.

(b) If directed to do so by the Commissioner ol Human Rights , the contractor w i l l send to each iabor union or represen-
ta t ive of workers vnih which the contractor has or is bound by a collective bargaining or other agreement or understan-
ding, a notice, to be provided by the State Commissioner of Human Rights, advising such labor union or represen-
t a t i ve ol the ciintracioi 's agreement under clauses (a) through lg) (hereinafter called "non-discrimination clauses"). If
the contractor was diiecteJ to do so by the contracting aucncy as part of - the biu or negotiation ol this contract, ihe
contractor shall request such labor union or representative to furnish a written statement that such labor union or
representative will not discriminate because of race, creed, color, sex, national origin, agr. disability or marital watus,
und tha t such lalnu union or representative will cooperate, wi th in the limits of its legal and contractual authority, in :he
implementation of the policy and provisions of these non-discrimination clauses and that -it con>ents and agrees that
recruitment, employment and lite terms ;imJ conditions or einplovnvni under this contract *!>a)l be in accordance with
the purposes and provisions of these non-discrimination clauses. If sucii labor union or rcprroniaiivc-fails or refuses
to comply w i t h such a request that it furnish such a statement, the »-ontraaor sl.ull promptly notify the Stair Commis-
sioner of Human Kleins of such failure or rrfuviil.
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(o If directed 10 do so by the Commissioner or Human Rights, the Contractor will post and keep posted in conspicuous
places, available to employees and applicants for employment, notices to be provided by the State Commissioner of
Human Rights setting forth the substance of the provisions of clauses (a) and (b) and such provisions of the State's

• •. laws against discrimination as the State Commissioner of Human Rights shall determine.

(d) The contractor will state, in all solicitations or advertisements for employees placed by or on behalf of the contractor,
thai all qualified applicant!) will be afforded equal employment opportunities without discrimination because of race,
creed, color, sex. national origin, age, disabiliiy or marital status.

(c) The contractor will comply with ihe provisions of Sections 290 — 299 of the Executive Law and with the Civil Rights
Law. will furnish all information and reports deemed necessary by the State Commissioner of Human Rights under
these non-discrimination clauses and such sections of (he Executive Law, and will permit access to the contractor's

• books, records and accounts by the State Commissioner for the purposes of investigation to ascertain compliance with
noi):discriinina(ion clauses and such sections of the Executive Law and Civil Rights Law.

(0 This contract may be forthwith canceled, terminated or suspended, in whole or in part, by the contracting agency upon
the basis of & finding made by the State Commissioner of Human Rights that the contractor has not complied with
these non-discrimination clauses, and the contractor may be declared ineligible for future contracts made by or on
behalf ol the State or a pulbic authority or agency of the State, until the contractor satisfies the Stair Commissioner of
I luman Kighis that the- contractor has established and is carrying out a program in conformity with the provisions of
these non-discrimination clauses. Such finding shall be made by the Stale Commissioner of Human Rights after con-
ciliation efforts by ihe Commissioner have lulled 10 achieve compliance with these non-discrimination clauses and after
u verified complaint has been filed with the Commissioner, notice thereof has been given to the contractor and an op-
portunity has been afforded the contractor to be heard publicly in accordance with the Executive Law. Such sanctions
may be imposed and remedies invoked independently of or in addition to sanctions and remedies otherwise provided
by law.

(g) The contractor will include the provisions of clauses (a) through (0 in every subcontract or purchase order in such a
manner that such provisions will be binding upon each subcontractor or vendor as to operations to be performed
within the State of New York. The contractor will take such action in enforcing such provisions of such subcontract or
purchase order as ihe Slate Commissioner of Human Rights or the contracting agency may direct, including sanctions
or remedies for non-compliance. If the contractor becomes involved in or is threatened with litigation with the subcon-
tractor or vendor as a result of such direction by the State Commissioner of Human Rights or the contracting agency,
the contractor shall promptly so noiifj the Atiorney General, requesting the Attorney General to intervene pnd protect
the mi crests of ihe Stale of New York.

VI. (a) Uy submission ol (his bid, each bidder and cacli person signing on behalf of any bidder certifies, and in Ihe case of a
joint bid each party thereto certifies as to its own organization, under penalty of perjury, ihat to the best of his
knowledge and belief:

1) The prices in this bid have been arrived at independently without collusion, consultation, communication or agree-
ment, for the purpose of restricting competition, as to any matter relating to such prices with any other bidder or with
any competitor;

2) Unless otherwise required by law, the prices which have been quoted in this bid have not been knowingly disclosed by
ihe bidder and will not knowingly be disclosed by ihe bidder prior to opening, directly or indirectly, to any other bidder
or to any competitor;

3)_ No attempt ha» been made or will be made by ihr bidder 10 induce any other person, partnership or corporation to sub-
mit or not 10 submit a bid lor the purpose of restricting competition.

(b.) A hid shall not be considered for award nor shall any award be made where (a) (I) (2) and (3) above have not been com-
plied wi th provided, however, thai if in any case ihe bidder cannot make the foregoing certification, the bidder shall so
slate and shall furnish with the bid a signed siaiemeni which sets forth in detail the reasons therefore. Where (a) (I) (2)
and (3) above have not been complied with, the bid shall not be considered for award nor shall any award be made
unless the head ol ihe purchasing unii of the State, public department or agency to which (he bid is made, or his
designee, determined thai such disclosure was not made lor lite purpose of restricting competition.

The fact thai u bidder (a) has published price lists, rates, or tar i f fs covering ilems being procured, (b) has informed
prospective customers of proposed or pending publication of new or revised price lists for such ilems, or (c) has sold
the same ilems to other customers at Ihe same prices being b I, docs not commute, without more, a disclosure within
the ni'.-aning of paragraph VI (a).

VI I . The agreement shall be void and of no force and effect unless the contractor shall provide coverage for the benefit of, and
keep covered during Ihe life of this agreement, such employees as are required to be covered by the provisions of the Worker's Com-
pensation Law.


